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The Bar: Professional Association or Medieval Guild?

MICHAEL BARD*
BARBARA A. BAMFORD**

In England the requirements to become a barrister or solicitor are uniform
throughout the country, and the person who has achieved either status
may practice his profession anywhere within the country.1 Each of the
jurisdictions in the United States, however, has its own distinct set of
standards for the training, testing, and admission of applicants to practice
law within its borders. For the would-be-lawyer or the migrant attorney,
these requirements present significant, sometimes insurmountable, barriers
to bar admission in the state where he chooses to reside. It is practically
impossible for the attorney whose business requires him to cross state
lines to be admitted to the bar of another state. An attorney involved
in an interstate legal problem is confronted with extremely vague or unduly
restrictive standards as to what legal actions he may take without violating
other states' provisions against unauthorized practice of law. Indeed, "he
,ften finds himself forced to carry out his tasks less certain of the legality
of his own conduct than he would like his clients to be of theirs."' 2
Clearly, each state has a legitimate "public interest" in maintaining some
control over the quality of its legal practitioners. Citizens must be protected
from placing their affairs in the hands of unskilled or unethical advisers,
and courts must be protected from the confusion and congestion that might
* A.B., City College of New York, 1961; J.D., American University, 1966; Attorney,
Polaroid Corporation; Members of the District of Columbia and Michigan Bars.
** A.B., Wellesley College, 1965; J.D., Catholic University of America, 1970.

1. The requirements for a barrister are different from the requirements for a solicitor. Wheatcroft, The Education and Training of the Practising Lawyer in England, 30
BAR EXAMINER 3, 10-16 (1961). The Wheatcroft article describes the district training
processes and functions of barristers and solicitors. See also Brown, Legal Education
in England, 8 AM. L. SCHOOL REV. 225 (1935). For an interesting history of the
barrister-solicitor dichotomy see Upjohn, Evolution of the English Legal System, 51
A.B.A.J. 918 (1965).
2. Note, Attorneys: Interstate and Federal Practice, 80 -HARv.L. REV. 1711 (1967).
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result if advocates were unfamiliar with the general principles of law and
with the techniques of local practice. Many of the bar admission requirements, however, appear to serve these interests very poorly, if at all, and
"one may be compelled to believe that the primary consideration behind
these restrictions is the economic security of the [local bar]." s
The purpose of this article is to examine the various bar admission requirements of the 51 jurisdictions in the United States to determine whether they
are adequately serving their goals, and, if not, how they should be improved upon. The article will investigate the desirability and feasibility of
uniform standards among the states in the light of experience within the
legal and other professions. This article will focus on bar admission requirements for student applicants (in particular the bar examination) and reciprocity rules for admission of out-of-state attorneys.
1. Bar Admission Requirements for Students
The HistoricalBackground
While the American colonies, each separately chartered, were each adopting the English common law, it might have been expected that they would
also inherit the English bar, whereunder practitioners had sole discretion over
admission to the legal profession and a class distinction was sharply drawn
between barristers and solicitors. But as early as pre-Revolutionary times
"[t]he democratic desire to keep the privilege of practicing law within
the reach of the average man worked to place the governmental function of
the bar under governmental control .

. .

.

4

Unlike regulation of other

licensed classes, control over the legal profession was ultimately vested in
5
the judicial rather than the legislative branch.
3.

Nahstoll, Freedom to Practice Law in Another State, 55 A.B.A.J. 57, 58 (1969).

See also Dalton & Williamson, State Barriers Against Migrant Lawyers, 25 U. KAN.
CiTY L. REV. 144, 147-48 (1957).
4. THE NATIONAL CONFERENCE OF BAR EXAMINERS,
BOOK 13 (1968) [hereinafter cited as HANDBOOK].

THE BAR EXAMINERS'

HAND-

5. "Where legislative standards for admission to practice law exist, they are considered as minimal tests to which the judiciary can and does engraft additional requirements." HANDBOOK 14.
Most states have, by constitutional provision, vested in the courts the power of
admission of attorneys to the local bar. This authority has been interpreted to be
exclusive in some jurisdictions. See, e.g., In re Sullivan, 64 Ariz. 337, 170 P.2d 614
(1946); Lowell Bar Ass'n v. Loeb, 315 Mass. 176, 52 N.E.2d 27 (1943); In re
Montana Bar Ass'n, 140 Mont. 101, 368 P.2d 158 (1962); Wyoming ex rel. Guy v.

Stone, 77 Wyo. 1, 305 P.2d 777, cert. denied, 352 U.S. 1026 (1957). Other states
have considered the authority to be concurrent with limited jurisdiction in the legislature to establish minimum requirements. See, e.g., In re Greer, 52 Ariz. 385, 81
P.2d 96 (1938); In re Kaufman, 69 Idaho 297, 206 P.2d 528 (1949); Ex parte
Steckler, 179 La. 410, 154 So. 41 (1934); In re Levy, 23 Wash. 2d 607, 161 P.2d

651 (1945).

Some cases have held that legislative attempts to add to or lower court
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The early American bar followed the English tradition in one respect:
admission was based solely upon a long period of apprenticeship. For example, to qualify for admission as a full-privileged lawyer in Massachusetts, years of training and practice were required. 6 Such high standards
were drastically reduced or abolished in most states during the Jacksonian
era, when the political wave of insurgent democrary sought to permit any
man the right to advance in any profession and to guard against monopoly
7
of a favored class.
Meanwhile most states had authorized local judges to admit qualified
attorneys after an informal oral examination in open court. In 1842
the Virginia legislature initiated the "diploma privilege," which entitled
graduates of designated law schools within the state to admission to the
bar without examination. 8 At one time approximately 36 states had such a
provision. 9 The earliest written bar examination in the United States was
instituted by the Massachusetts Court of Common Pleas in 1855.10 With
increased facility in communications, most of the states created, between
1890 and 1920, central examining boards to replace the decentralized admissions authority previously vested in local courts, and required that the
boards administer written examinations.
Centralization coincided with a trend, continuing to the present, toward
more stringent bar admission standards. The Jacksonian "democratic spirit"
had almost destroyed the notion that a formal legal education is desirable
as a qualification for admission to practice. But in 1892, the American
Bar Association (ABA) resolved that two years of law study should be
required of bar admission applicants, and this recommendation was raised
admission requirements are unconstitutional. See, e.g., In re Kaufman supra, State
ex rel. Ralston v. Turner, 141 Neb. 556, 4 N.W.2d 302 (1942); In re Branch, 70
N.J.L. 537, 576, 57 A. 431 (Sup. Ct. 1904); Lineberger v. State ex rel. Beeler, 174
Tenn. 538, 129 S.W.2d 198 (1939).
6. HANDBOOK 13. The American apprenticeship system tended to create a
"graded" profession, in which certain periods of preparation qualified one for admission to the lowest courts, and additional periods of practice qualified one for practice
in higher courts. Today, of course, one is admitted to the bar of a particular state,
rather than successively to its courts. The only apparent vestige of this grading concept is the requirement that an attorney be admitted to the highest court in his home
jurisdiction for three years before he is eligible to be admitted to practice before the
United States Supreme Court. U.S. Sup. CT. R. 5.
7. See L. REED, TRAINING FOR THE PUBLIC PROFESSION OF THE LAw 85-86 (1921).
The author states that in 1800 nearly three-fourths of the states required a definite
period of preparation, whereas in 1840 only one-third of the states had such requirements. The ultimate lowering of standards was exemplified in an 1851 provision of
the Indiana Constitution: "every person of good moral character, being a voter, shall
be entitled to admission to practice law in all courts of justice." HANDBOOK 13.
8. Reed, supra note 7, at 249.
9. Campbell, Certification by an Accredited Law School, 23 ROCKY MT. L. REV.
90 (1950). See discussion notes 65-72 infra and accompanying text.
10. Reed, supra note 7, at 357 n.4.
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to three years plus a high school education in 1897.11 These recommendations have been periodically amended and they now include, inter alia,
2
three years of pre-legal college education.'
Law Study Requirements
Today law study may be carried out in several ways so as to qualify for admission to the bar in one or more states: (1) study in a law office; (2) combined law school and law office study; (3) study in an unaccredited law
school or correspondence school; and (4) study in an accredited resident law
school. Self-structured study in the "Lincoln-Marshall" tradition no longer
satisfies the legal education requirement in any state.
In 1951 law office study was permitted as a partial or complete substitute for formal law school training in 35 states,18 but this method of preparation was little used, primarily because it was considered to be ineffective in
teaching legal reasoning and general knowledge of the law, as evidenced
by poor bar examination results.'14 As of 1966, only 14 states permitted
law office training to satisfy the law study requirement. 15 Today 11
states' 6 retain law office study, some because it is the only hope for those
students unable to obtain readmission to law school after being dropped because of poor scholarship.
The main reason law office study has been so slow to disappear is the
Abraham Lincoln, or "poor boy" argument. 17 Today, however, "[t]he
opportunity for scholarships and the low tuition in many state universities
of excellent quality make it very likely that one of Abraham Lincoln's
qualities can go through law school."' Is The availability of many part-time
programs is another factor. Furthermore, since Lincoln's time, and even
since the New Deal, the law has grown so enormously complex and specialized, with the creation of fields such as antitrust, labor law, taxation, and
administrative law, that law office training cannot adequately prepare the
student for practice in such areas. Law office study places "too much
11.

Leverett, Higher Standards for the Bar in Georgia, 21 GA. B.J. 371, 377 (1959).
12. 75 ABA REP. 411 (1950).

13. Kirkwood, Requirements for Admission to Practice Law, 20 BAR EXAM. 18, 31
(1951).
14. In one study 112 out of 5,777 bar admission applicants were law office trained,
and only 24 percent of this group passed, whereas the overall pass rate was 56 percent. Id.
15. HANDBOOK 40-41.

16. California, Delaware, Maine, Mississippi, New York, Pennsylvania, Texas, Vermont, Virginia, Washington, and Wyoming. See Appendix A.
17. Sprecher, Admission to PracticeLaw in Illinois, 46 ILL. L. REV. 811, 838 (1952).
18. Panel Discussion, Should Study in a Law Office be Abolished as a Qualification
for Admission to the Bar? 30 BAR EXAM. 30, 44 (1961).
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emphasis on encyclopedic knowledge and not enough on logic and legal
thinking."1 9 In addition, there is a practical problem today in that practicing attorneys and judges no longer have the time necessary to personally
supervise the student for the required number of hours per week, or to
periodically file progress reports and administer examinations, as required
by most states permitting law office study. 20 Particularly in view of
the poor bar examination showing made by those trained in this manner, it would seem that law office study as a means of fulfilling the
legal education requirement for admission to the bar is an anachronism
which should be abolished.
Many of the same arguments apply to correspondence schools. A 1947
survey of the nine states then permitting correspondence school study showed
that only six and one-half percent of the students trained in correspondence
school passed the bar examinations, whereas the overall success rate was 47
percent. 2 ' The statistics are even more disparate in California, which is
now the only state which permits correspondence school graduates to take
its bar examinations. 22 It is clear that correspondence school is an inadequate method for the study of law, and it should not be permitted as a basis
for admission to the bar.
Approved Versus UnapprovedLaw Schools
Assuming that the discerning would-be lawyer decides to attend a resident
law school, is it necessary or advisable that the school be "ABA approved?" 28
In 1924 only 32 percent of the enrolled law students were in approved
schools, whereas in 1965, 136 of the 161 law schools in the United States,
representing 92 percent of the total law school enrollment, 24 were approved
by the ABA. One reason for the increased number of ABA approved
19. Id. at 34.
20. States which permit law office study, with the apparent exception of Delaware,
R. 31(2)(d), require registration with the highest court or
DEL. BD. OF BAR ExM~.
with the board of bar examiners prior to the required period of study (usually equivalent to three or four years), and the court or board then supervises the study plan
by approving periodic reports of work plans and examination results.
21. Kirkwood, supra note 13, at 32-33.

22.

HANDBOOK

42.

In 1969 the Supreme Court of Montana abolished this corre-

spondence school standard and upgraded the law school study requirement, effective as

of 1973. Letter from F.D. Moulton, Chairman, Montana Board of Law Examiners,
to Catholic University Law Review, Jan. 26, 1970. See note 26 intra.
23. In 1921 the ABA directed the Council of the Section of Legal Education and
Admissions to the Bar to publish from time to time the names of law schools that
comply with its recommended standards. Thus the Council began the practice of
"approving" or "accrediting" law schools. HANDBOOK 43.
24. Id. at 43-44. And this share will continue to increase, since law school attrition for unapproved schools is much higher than for approved schools.

See Stevens,

Better Trained Applicants-An Incentive Approach, 32 BAR EXAM. 74, 77 (1963).
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schools is the general raising of law school admission requirements, due to
such factors as the introduction of the Law School Admission Test (LSAT)
25
and the rapid increase of law school enrollment over the past 15 years.
Another factor which has influenced enrollment in approved schools, is
the continued trend toward more stringent bar admission requirements.
The law study requirements listed in Appendix A indicate that more than
one-half of the states now require a degree from an ABA approved law
school in addition to their general education requirements in order to
qualify to take the bar examination. Seventeen more jurisdictions have
apparently broader standards, at least in theory; they require graduation
from an ABA-, board-, or court-approved law school. The board of bar examiners-or the state's highest court if the court has not delegated such
authority to a board-will recognize a non-ABA-approved law school only
when, as in a local school, the examining authority has some familiarity
with, and influence over, the school's quality. Such a school will probably
not be approved by the court or board of another jurisdiction. Hence the
unfortunate student who attends an unapproved law school may invest much
time, money, and effort in futile preparation, unless he is willing to practice law for the rest of his life only in the state where he attends law school or
in one of the few states which permit graduates of any law school to take
26
its bar examinations.
Even more important than the problem of immobility to the graduate of
an unapproved law school is the initial problem of passing the bar examination in the state which does recognize the unaccredited school for the purpose of satisfying the law study requirement. Various surveys of bar examination statistics indicate that students from unapproved schools have a
much lower pass rate than do students from approved schools. And, of
the nine states having unapproved law schools whose students are permitted
to take the bar examinations in those states, many have the lowest overall
27
pass rates of any state in the country.
25. Watts, The Current Role of the American Bar Association in Legal Education
and Admissions to the Bar, 40 FLA. B.J. 91, 96 (1966). Watts points out that law

student enrollment increased 50 percent between 1954 and 1964. Id. From about
1930 until this period, however, the annual number of new admissions to the bar was
relatively constant, with compensating adjustments during and after World War II.
Status Quo, 31 BAR EXAM. 113 (1962).
26. There are presently five such states; California, Georgia, Massachusetts, Michigan, and Utah. See Appendix A. Prior to amending its bar admission rules in 1969,
Montana was the only state that permitted applicants to take its bar examination who
had attended a law school for less than the period of time normally required to complete the law school program, i.e., two years full-time was sufficient.
The new
Montana rule will require graduation from an "accredited" law school. Letter from
F.D. Moulton, supra note 22.
27. For a discussion of the pass rates of the various states, see text accompanying
notes 101-13, infra.
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For example, in 1967 California had 14 accredited law schools which
enrolled 5,017 students and 12 unaccredited law schools attended by 2,650
students.2 8 Forced to contend with a political situation in which "[a]ll
efforts to raise existing statutory educational requirements have been rejected by [the] Legislature, '29 the California bar has allegedly compensated
for its extremely low educational standards by "maintaining a demanding
bar examination while at the same time recognizing that this is the wrong
place at which to weed out students." 80 In the 1963-65 fall and spring examinations, 74.2 percent of the graduates of accredited law schools passed
on their first try, as compared to only 35.4 percent of the graduates of unaccredited schools. 3 '
Similarly, Maryland has one ABA-approved law school and two unapproved law schools, and over half of those taking the Maryland bar exami32
nation in recent years have been graduates of the two unapproved schools.
For the 1964-67 examinations, the passing rate for first-timers from Maryland law schools was 40 percent, whereas 68 percent of the first-timers from
out-of-state schools passed. Sixty-nine percent of the first-timers from all
ABA approved schools passed, while the success rate for first-timers from
the two unapproved schools was 24 percent.38
Surveys have shown that most graduates of approved law schools eventually pass a bar examination, whereas many graduates of unapproved schools
are forced to forego hopes of a legal career.8 4 These statistics demonstrate
quite conclusively that law schools which do not meet ABA standards are
not doing an adequate job of training students in the principles of law and
analytical techniques of law practice-assuming, for the present, that these
are properly and adequately tested on the bar examinations. It is deplorable that a student should be allowed to devote several years of his life to
the study of law, only to find that he is not equipped to practice his chosen
profession because he chose the wrong school. Why, in fact, would a
28. Panel Discussion, A Standard Bar Examination, To Be or Not to Be, 36 BAR
EXAM. 54, 76 (1967) [hereinafter cited as Standard Bar Examination].
29. Id. at 77.
30. Panel Discussion, The Law School Dean Looks at the Bar Examination and the
Examiner, 31 BAR EXAM. 99, 102 (1962). No explanation is given as to why a different and more demanding examination cannot be given to graduates of unapproved
schools. Aside from problems of administration, this would seem to be a fairer solution for the other applicants.
31. Standard Bar Examination 76, 79.
32. Adkins, What Doth the Board Require of Thee? 28 MD. L. REv. 103, 114 n.49
(1968). In 1963, 20 percent of all students enrolled in unapproved law schools in the
United States attended the two unapproved law schools in Maryland. Id. at 115.
33. Id.
34. Stevens, Better Trained Applicants-An Incentive Approach, 32 BAR EXAM. 74,
80-81 (1963).
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prospective law student choose to attend an unaccredited school today?
Statistics on comparative tuition expenses are not available, but the most
obvious reason is that his pre-legal training is inadequate for admission to a
better law school.3 5 He should be prevented from entering law school at
this point, and required to continue his general education or give up thoughts
of a legal career. Probably another reason many students enter unapproved
law schools is their very understandable ignorance of the maze of bar review
requirements in their chosen state and in other jurisdictions, or, for that matter, their ignorance of the meaning and import of ABA approval.
The existence of unapproved schools hurts not only the students, but the
legal profession and, hence, the public, as well. For those graduates of unapproved schools who are fortunate enough to pass a bar examination, it is
doubtful whether their success is due as much to training in legal analysis
and concepts as to a mastery of the fundamentals of bar review-oriented law
school courses and commercial bar review courses. It is urged that the various bar admission rules should uniformly require graduation from an ABAapproved law school. This will force the unapproved schools to either improve their standards or go out of business.
The prospective law student should choose intelligently between full-time
and part-time programs as well as between approved and unapproved schools.
No state bar distinguishes between part-time and full-time law school study
as a basis for admission (except, of course, as to the period of time necessary
to make them equivalent in class hours). It is generally believed, however,
that a full-time program offers superior training and produces superior students, because of the necessarily deeper involvement with the law school
community. 8 In a survey of the then eight law schools in Illinois for the
five-year period 1929-1933, it was determined that a much higher percentage from the upper third of the three exclusively day schools passed
the bar examination on the first try than from the upper third of the five
offering a part-time evening program. 37
35. Most ABA approved law schools require at least a bachelor's degree prior to
admission. Adkins, supra note 32, at 115. Most of the states require a general education of two to four years of college in addition to the law study requirement, three
years being the most common. HANDBOOK 15. Variations in the pre-legal education
requirement may be misleading, however. For example, Indiana is one of two jurisdictions which does not specify any pre-legal education requirement to qualify to take
the bar examination. Its law study requirement, on the other hand, is graduation from
an ABA approved law school, which in effect creates the maximum pre-legal education requirement.
36. See, e.g., Garman, Correlation of Law School Records and Bar Examination
Results, 8 AM. L. SCHOOL REV. 943, 944 (1937). The author notes, however, that it
is not uncommon for graduates of evening schools to rank exceptionally high on the
bar examination. Id.
37. Id. at 944-45.
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Pre-Law Study Requirements
The prospective lawyer who decides to attend an approved law school must
satisfy certain requirements prior to completion of his law studies if he is
ultimately to be admitted to the bar. To begin with, he must be accepted
as a degree candidate at the chosen school and, in the case of approved
schools, this usually requires at least an undergraduate degree equivalent
to the bachelor of arts or sciences, 3 8 and a satisfactory score on the Law
School Admission Test.3 9
The LSAT was established by the Educational Testing Service of Princeton
University in 1948 at the request of a group of prominent American law
schools which wished to improve upon the fairness and effectiveness of
admission procedures. In developing the test, the law schools consulted
with test specialists in order to determine what mental qualities are desirable for the study of law and what types of questions best test those qualities. Many approaches were tried out on law students and their scores were
compared with their law school performance. The chief function of the
LSAT, therefore, has been to provide a uniform and dependable measure
of certain mental faculties which have been found to predict successful law
study. This test has been extremely useful not only to the schools but to the
applicants. The student from a college with relatively low grading standards
is given fairer admission treatment. The student who is not adequately
equipped to pursue a legal career may be deterred by low LSAT scores
from ever attending law school, and spared the ignominy of later failing
out of law school or failing a bar examination.
Law Student Registration
Another pre-law study requirement for admission to the bar in several states is
law student registration. In 1938 the National Conference of Bar Examiners
and the ABA adopted the recommendation that law students should be required to register with the state's bar admission authority at the beginning of
law study and to submit to an examination of character and fitness at that
time. 40 Eleven states presently require registration at some time during
the first semester of law school. 4 1 Maryland requires registration approxi38. See note 35, supra.
39. In 1968 approximately 100 law schools were using the test as a requirement for
admission. HANDBOOK 44. No law school, of course, admits students solely on the
basis of the test scores. Undergraduate grades must still be used as an indicator of
the applicant's ambition to make use of the tested abilities. E. GRUBER, How TO
SCORE HIGH ON THE LAW SCHOOL ADMISSION TEST 3 (3d ed. 1964).
40. HANDBOOK 61.
41. These are Alabama, California, Connecticut, Florida, Kentucky, Missouri, North
Carolina, Ohio, Oklahoma, Pennsylvania, and Texas. Id. at 60-61, 311.
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mately nine months prior to the time the applicant expects to take the bar
examination, and Delaware requires that an applicant be registered as a law
student for at least six months in the office of a "Preceptor" prior to admis42
sion to the bar.
Law student registration is typically effected by answering and filing a
comprehensive questionnaire, or merely a statement of intention to register
eventually for the bar examination, accompanied by transcripts or other
proof of pre-legal education. The bar admission authority, usually the
board of bar examiners, first passes upon the adequacy of the pre-legal education and, if satisfied, notifies the student that his application has been
accepted subject to a character investigation. The limited character investigation includes examination of school, military, and arrest records and
fingerprint files. If this reveals nothing derogatory, the file is put aside
and later converted into an application for bar admission. If there is any
question of the student's character, a more thorough investigation is conducted, possibly leading to a formal hearing at which the student is questioned and advised that the board is placing him on moral probation and
that he will be under continued observation. 43
Various arguments have been advanced in favor of the law student registration requirement. It permits a more complete character examination
free from the student's vested interest in his legal education, and assures
disclosure of blatant character defects prior to expending time, money, and
effort for law study. 44 Another reason advanced is that the early subjection
to professional scrutiny inculcates professional attitudes during law school.
There would seem to be no problems inherent in such a scheme, other than
the increased administrative burden on the board. But the fact that the only
penalty for late registration in all 13 states is at most a small fine, with no
delay in admission to the bar, would appear presently to vitiate the possible
effectiveness of such programs, and to render them a mere source of
revenue.

Other Requirements: Citizenship, Age, Residence, Character
Almost every state requires that an applicant be a citizen of the United
States and at least 21 years old in order to take the bar examination. 45 In42. Id. at 60, 311.
43. Id. at 65-66.
44. See Panel Discussion, Registration at Beginning of Law Study and Character
Examination, 23 BAR EXAM. 35, 37 (1954) (remarks of Eugene Glenn).
45. HANDBOOK 15, 312-13. In Georgia the applicant need not be a United States
citizen if he has resided in Georgia for two years and declared his intention to
become a citizen. GA. CODE ANN. § 9-104 (1936).
In Texas, the examinee need
only be 20 years old, but he cannot receive his license until he is 21. TEx. Sup. Cr.
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creasingly rigid educational requirements have reduced the effect of the
age requirement to a nullity. The only individuals who could conceivably
be affected by them are the exceptionally gifted few whose educational
achievements are so outstanding that they are able to graduate from law
school prior to the age of 21. Clearly the age limitations should be removed.
As for the possible problem of a lawyer's escaping responsibility for his actions by reason of his minority, this can easily be taken care of by legislation removing his disability respecting his actions in a legal capacity.
Residence requirements listed in Appendix B vary considerably among
the 51 jurisdictions. Six jurisdictions have no residence requirements at
all. 46 The rules in 25 states specify a period of residency prior to application, examination, or admission which varies from two months to one year,
the most common being six months. The residence rule in the other 20
states stipulates either expressly or by implication that the applicant shall
be a resident or domiciliary at the time of application, examination, or admission or at no specified time. If retention of these rules is justifiable,
they should certainly be clarified, with residence or domicile defined, and
the period or point in time for which it is required clearly set out in the rules.
Residence requirements are often justified by the rationale that clients and
courts are better protected if the attorney is subject to service of process
and to immediate call in emergencies. However,
amenability to service of process can be provided by requiring the
designation of an agent for service, and normally the lawyer's
activity will be sufficient to subject him to the reach of an appropriately drafted long-arm statute. .

.

.

Furthermore, resi-

dence is itself no guarantee of availability in emergencies ...
In any case, the problem seems less significant in an age of rapid
(BAR ADMISSION) R. II. In Maryland an applicant is not disqualified from taking the
bar examination by virtue of being a minor or alien, but either of these characteristics
will render him ineligible for admission to the bar. MD. Cr. APP. (BAR ADMISSION)

R. 5(d).

At one time sex was an additional factor in bar admission qualification.

In the

celebrated case of Mrs. Myra Bradwell, the first woman to apply for admission to the

Illinois Bar, the Supreme Court of Illinois denied the application, while admitting that
Mrs. Bradwell was exceptionally well qualified. The court based its decision on the
ground that the legislative provision that a "person" could obtain a license to practice
law could not have been intended to include female persons, because of the "effect the
presence of women as barristers in our courts would have upon the administration of
justice .... ." In re Bradwell, 55 Ill. 535, 542 (1869). The Supreme Court of the
United States affirmed, on the ground that the privilege of admission to practice law

in a state was not a privilege belonging to United States citizens and was not protected
by the fourteenth amendment. Bradwell v. Illinois, 83 U.S. (16 Wall.) 130 (1872);
accord, In re Lockwood, 154 U.S. 116 (1894).
Mrs. Bradwell's story had a happy
ending in legislative reform. Sprecher, supra note 17, at 845.

46. These are Colorado, the District of Columbia, Florida, Illinois, Louisiana, and
Michigan. Michigan applicants must declare an intent to practice there, however.
Appendix B.

See
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communication and transportation
than it may have been [when
47
the residence rules were made].
Another reason advanced in favor of residence requirements is that they
insure higher ethical standards among members of the bar, on the theory
that community pressures to maintain one's reputation impose informal sanctions on doubtful ethical practices. This community influence is thought to
be particularly necessary in view of the fact that the courts are too busy to
perform their duty of policing via more formal sanctions. It has been
noted, however, that "residence provides no guarantee that the attorney's
place of practice within the state coincides with the relevant community
unit . .

.

. And, of course, a nonresident will have at least a professional

association with the state, to which some of the same community pressures
'48
may attach.
The most cogent argument for residence requirements is that they ensure
that the attorney's practice will be largely within the state and therefore that
he will be fairly familiar with local substantive and procedural law. It is
nevertheless difficult to understand why an attorney who practices in one
state during the day and returns home to another state during the evening
will be less competent in the law of the state where he practices than the
lawyer who works and lives there. Apparently New York recognizes this
fact, for although it requires residence for initial admission to the bar, it
expressly allows bar members to live anywhere so long as they maintain an
49
office within the state.
The biggest problem with the residence requirements is not the inconvenience they present to the student seeking bar admission for the first
time, but the practical unavailability of multiple bar membership to the
attorney with an interstate practice. The states' interests in an available,
disciplined, and locally proficient bar do not appear to be sufficiently advanced by virtue of residence requirements to justify such a significant
barrier to legal practice.
Good moral character is a prerequisite for admission to the bar in every
state. The applicant, by seeking admission, puts his moral character in issue
and assumes the burden of proof on that issue. 50 Procedures for investigating character and appealing unfavorable determinations vary widely from
47. Note, Attorneys: Interstate and Federal Practice, 80 HARv. L. REv. 1711, 1715
(1967).
48. Id.
49. N.Y. JUDICIARY LAW § 470 (McKinney 1968). The reason for the exception is
not clear. Perhaps it is a device to limit the large member of applicants to those who
actually intend to practice in New York, but why not merely require six months of
actual practice in New York as a condition to bar admission?
50. HANDBOOK 37.
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state to state, and a comprehensive description thereof is beyond the scope
of this article. 51 The basis of the examination is typically a personal interview between the applicant and a member of the character committee appointed by the examining authority. A questionnaire is filled out by the
applicant covering information such as past employment, schooling, addresses, military experience, arrests, involvement in civil litigation, and
character references. Military, arrest, and school records are usually
checked, and sometimes fingerprints are taken and checked. Brief inquiries are directed to all references and past business connections listed.
It appears that the applicant can largely determine the result of the investigation by choosing favorable references, unless he has a police record or less
than an honorable military discharge.
The past usefulness of character examinations for bar admission cannot be
measured statistically, but in defense of extensive investigations it has been
noted: "A brilliant lawyer without character can be as dangerous to society
as a hardened criminal. He is a menace not only to his client but to the
entire profession. One dishonest lawyer can bring criticism to all in the
profession."'5 2 Perhaps a limited investigation of police, court, military,
and school records is worthwhile. It is submitted, however, that the character examination, like the legal ethics question on the bar examination, will
not tend to reveal bad character, since the dishonest applicant knows what
answer is desired and will tend to gauge his response accordingly.
Another requirement for admission to the bar in several states is an additional educational period of apprenticeship or clerkship in a law office or
under a judge. 53 This internship requirement would seem to have a salutary
effect on the quality of the bar. But it may have the effect of conferring
a pecuniary boon upon the older practicing lawyers, at the expense of the
younger. Furthermore, law school graduates may be forced to accept
employment for the requisite period to do standard professional work for
less than clerical wages-presumably because until they are technically
attorneys, their work is not worth very much. This judicially-sanctioned
buyer's market may deter many qualified applicants who are not willing
to work even temporarily, for a pittance.

51. For a discussion of the more typical procedures used, see Shafroth, A Study of
Character Examination Methods in Forty-Nine Commonwealths, 3 BAR EXAM. 195
(1934).
52. HANDBOOK 48.

53. The states having this requirement are Delaware (six months), New Jersey
(nine months or a skills and methods course), Pennsylvania (three months), Rhode
Island (three months), and Vermont (six months). Id. at 315.
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The Attrition Rate
What is the likelihood that the prospective law student will ever make it to
the practice of law in the face of all these requirements? His chances are
not good. It is not known how many students give up plans for a legal
career because of low LSAT scores or difficulty in seeking admission to law
schools or inability to finance the education. As for those who succeed in
entering law school, a study of students who entered United States law
schools during the 1949-59 decade revealed that, at the beginning of their
last year of law school, only 57 percent remained, and about four percent
of these did not graduate. 4 When the bar examination re6ults of those
graduating students were taken into consideration, it was found that less
than 39 percent of the beginning law students made it-i.e., 61 percent had
been weeded out by either the law schools or the bar examiners. 5 Does
this extremely high attrition rate mean that we are preventing a significant
number of qualified applicants from practicing law, that the bar admission
requirements are too stringent? This question leads us to an investigation
of the bar examinations and their effectiveness in testing the qualifications of
applicants.
1H.

The Bar Examination

Any form of study which an individual undertakes to prepare himself for
the practice of law will lead to the same inevitable end-the bar examination. 8 The bar examination has been referred to as a necessary evil in that
whether or not a man will be permitted to use his three years of
law school work by becoming a lawyer hangs on the result of an
examination which lasts only two and a half to three days and is
given by practicing attorneys who are not skilled teachers and who
usually are not skilled in the art of preparing questions; and unless
he passes the bar examination, his law school work is for naught
57

Yet in 1958-59 the ABA, the Association of American Law Schools, and the
National Conference of Bar Examiners adopted the Code of Recommended
54. Stevens, supra note 34, at 77-78. About 60 percent of the students who
attended approved schools remained at the start of the last year of law school, com-

pared to 35 percent of the students in unapproved schools, and about 64 percent of
the day students in both approved and unapproved schools remained, compared to 41
percent of those enrolled in part-time programs. Id.
55. Id. at 78.
56. This can be avoided only in those states which still grant the diploma privilege.
See pp. inf ra.
57. Panel Discussion, Preparation of Bar Examinations, 33 BAR EXAM. 10, 14-15
(1964) (remarks of Robert E. Seiler, President of the Missouri Board of Law

Examiners).
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Standards for Bar Examiners and for Bar Examinations, 58 which provides,
inter alia, that "[n]o person who is not a member of the bar of another
American or common-law jurisdiction should be admitted to practice until
he has successfully undergone a written examination accomplished under
terms and conditions equivalent to those applicable to all other candidates
'
for bar admission." 59
There is wide acceptance among members of the
legal profession of the necessity for a post-law school examination as a
criterion for bar admission. What purposes are the bar examinations
alleged to serve in the training and selection of lawyers? Do the bar examinations actually serve those purposes? If not, what alternative means
would be more effective?
The Function of the Bar Examinations
Bar examiners vary widely in. their ideas as to what the examination should
test. Some draft questions to test the applicant's memory and informational
knowledge, emphasizing in varying degrees the particulars of local law as
opposed to general legal principles. Others stress questions prepared to test
experience, although such questions are fortunately becoming less common
as law office experience disappears as a permissible substitute for formal
legal education. The trend among bar examiners today is to concentrate on
questions geared to test the applicant's legal reasoning and analytical
ability. A past chairman of the National Conference of Bar Examiners
expounded on this view:
The obvious purpose of bar examinations is... to determine what
applicants should be admitted to the practice of law, by testing:
(1) the applicant's ability to make an analysis of legal problems;
(2) his knowledge of the law; and (3) his ability to apply his legal
knowledge in working out a rational solution in a lawyer-like
fashion. 60
If the bar examination tests the ability to analyze fact situations and to
apply proper legal principles to them, then it has the same function as the
examinations which are given during each year of law school. In fact,
there is evidence of a high correlation between law school grades and bar
examination results. 6' If this is so, why not omit the bar examination and
admit to the bar every law student who graduates from an ABA-approved
law school? The answer is that the bar examination serves additonal
purposes:
58. HANDBOOK 22.
59. Id. at 24-25.
60. Thomas, The Bar Examination: Its Function, 32
61. See, e.g., Garman, supra note 36.

BAR

EXAM. 69 (1963).
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The fact that a law student knows that he must face bar examinations after graduation . . . is a healthy educational stimulant to
the student. It is also a stimulant to the law school faculty to maintain high standards of legal education. . . . The bar examination
also serves an additional function in that. . . [i]t is a comprehensive
examination covering the entire field of several years of law study,
whereas law school examinations are pin-pointed to particular
62
subjects.
It is apparent that most law students do select courses with an eye to bar
examination coverage, but whether they study harder to learn more by virtue
of the inevitable but distant bar examination is another question. The
authors agree with the minority view, exemplified by Dean Roscoe Pound,
that bar examinations serve no educational purpose to the student:
The law school examination has a certain function of holding
students to their work and of enabling a faculty to determine who
shall go forward. . . . It is an educational exercise. . . . The
bar examination, on the other hand, is no more than a test. It
has no educational purpose. It is designed simply to test the
knowledge of the applicant and his ability to use it. (Emphasis
added.)6 s
The most important effect of bar examinations has been the improvement in quality--or the timely demise!-of some schools whose students
have had poor examination results. For example, when one of the four law
schools in Missouri consistently had much poorer results on the bar examination than the other three, the Board of Bar Examiners met with representatives of the school to assess and correct the problems. As a result of
this conference, the school raised its admission standards and considerably
64
improved the quality of instruction.
The Diploma Privilege
Despite the wide acceptance of the need for bar examinations, as late as
1968 eight states admitted some applicants without examination who had
not previously been admitted to practice in other jurisdictions, by virtue of
their diploma.05 In five of those states, the admission was by the older and
better known variety of diploma privilege, whereby graduates of certain
62. Thomas, supra note 60, at 70. See also Nord, Why are there Bar Exams? 74
(May-June 1969) at 52.
63. Thomas, supra note 60, at 70.
64. And, of course, the school's bar examination results were eventually in line
with those of the other schools. See Panel Discussion, supra note 57.
CASE & COMMENT

65. Admission to Bar by States-1965, 1966, 1967, 1968, 38 BAR EXAM. 110, 111
(1969).
The number of persons admitted by diploma privilege is not insubstantial,
involving a total of 508 applicants, compared to the 17,256 applicants admitted by
examination and the 931 attorneys admitted on motion in 1968. Id.
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approved law schools within a state are admitted to its bar without examination.
The movement by law schools for the diploma privilege arose during the
latter part of the nineteenth century out of dissatisfaction with the bar examinations. 66 The schools criticized the examinations for dealing primarily with details of local practice rather than general principles, and
pointed to problems of unfairness or regimentation of legal education inherent in expanding or restricting the scope of the examinations.
At first, diploma privileges were typically extended to only one law
school in the adopting states, but eventually most such states extended the
privilege to all local law schools. 67 The demise of the privilege came with
this extension to inferior law schools, and with the lack of state supervision to assure continued quality of the better schools.6 8 Approximately
four states still have this form of diploma privilege. 69
The second and less known variety of diploma privilege, which three
states practiced in 1968,70 is the "emergency" or hardship rule for veterans or persons entering the military. Special rules for military personnel
were most common during and after World War II, and because of the
Vietnam involvement a few states have initiated or extended such rules or
are considering doing so. 71 These rules had their origin in a wave of
patriotic awareness, and in some cases they more than compensated for the
inconvenience to military personnel taking a bar examination.
No public interest is served by concessions to the military seeking bar
admission. In fact, as early as 1944 the ABA resolved that standards for
admission to the bar should not be lowered for war veterans. 7 2 Even the
more common form of diploma privilege, that granted to graduates of specified law schools, cannot serve any worthwhile public purpose, even when the
privileged school administers its own comprehensive examination, approved
66.

HANDBOOK 113.
67. For a discussion of the relatively brief history of the diploma privilege see
Sprecher, Admission to PracticeLaw in Illinois, 46 ILL. L. REV. 811, 841-42 (1952).
68. For a brief description of the abuses of the diploma privilege, see In re Day,
81 111. 73, 54 N.E. 646 (1899).
69. These are Mississippi, Montana, West Virginia, and Wisconsin. HANDBOOK 17.
70. These were Kansas, New York, and Texas. See note 65, supra.
71. See, e.g., N.Y. Cr. App. (BAR ADMISSION) R. VI-a which exempts from examination any applicant who is a graduate of an approved law school, has resided in
New York for six months preceding his induction or application for admission, and
has been drafted after completing two-thirds of his law school education, or after
graduation so that he was prevented from taking the next two bar examinations. See
also Sup. CT. IND. (BAR ADMISSION) R. 3-17A.
Military preference is also evident in the relaxation of the years of practice requirement for reciprocity in some states. See, e.g., MAss. SuP. Jun. CT. (BAR ADMISSION)
R. 3:01(9).
72. 69 ABA REP. 186-87 (1944).
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by the state bar admitting authority, as a condition of graduation. There is
no reason to exempt some students from an examination required of all
others. It has been seen that if bar examinations serve any useful purposes
at all, these are to weed out the poorest law school graduates and to provide
a check on the law schools. No matter how well prepared the school-administered examination, it cannot accomplish the latter purpose. Both
forms of diploma privilege should be abolished, despite possible hardship
to military personnel in extreme cases. If the bar examination is worth offering, no lawyer should be exempt from taking it prior to his first admission to a bar.
Bar Review Courses: The Problem of the "Cram Course"
One law school dean, while conceding that bar examinations provide a
vital check on the law schools, nevertheless thought that they should not
have a monopoly of this function. 73 He recommended a national examination to test the applicant's general knowledge and reasoning ability, and a
required period of internship to inculcate "the local variations on the
theme. '' 74 He indicated that bar examination coverage of local law principles encourages excessive reliance on bar review courses, thereby diminishing any beneficial effects of the bar examination on the schools and students.
Another law school dean illustrated this problem:
Recently several of the good law schools, whose records on the
California bar examinations had been good, found that too many
of their students were now failing the bar examinations and that
many of these students were not taking the cram course. As soon
as their graduates started taking the course, they got by...
It is too easy when you are reading thirteen hundred papers and
find seven or eight hundred with a somewhat similar response to
assume that that is the norm. We are not too much worried about
the very able boys at the top of the class who come up with an
imaginative answer. .

.

. [I]t is the boy in the middle of the class

or lower down who doesn't come up with the pat answer or a
particularly imaginative answer who may have difficulty. 75
A third law school dean concluded that the function of the bar examination to weed out the weak students who are getting through law schools can
best be performed by the law schools themselves: "I think the bar examination comes too late. .

.

.

[Als long as we have the weak student, we are

73. Panel Discussion, supra note 30. (Remarks of Eugene V. Rostow, then Dean of
Yale University Law School).
74. Id. at 101.
75. Id. at 103-04 (Remarks of Samuel D. Thurman, then Dean of Stanford University Law School).
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going to encourage the quiz-master under this arrangement.

The solution

. . . is the improvement of the quality of law schools and of the students ...
"70

There appears to be a consensus among bar examiners and law schools
that commercial bar review courses have little educational value, either in
increasing the student's knowledge of substantive law or in preparing him
for local practice. The only value, which law school deans concede to them,
is that they aid in passing bar examinations.7 7 Nevertheless, one survey of
American law schools indicated that a majority believe in the educational
possibilities of a properly administered bar review course.7 8 It has been suggested that the law schools conduct their own comprehensive review courses,
preferably not for credit or during the school year but immediately following graduation. It is doubtful that the law schools, even if they were willing
to offer such courses,79 would be less likely than commercial bar review
schools to emphasize source patterns from past bar examination questions
in order to maximize the educational value of the review. The law
schools, like the commercial bar review schools, would be influenced by
their desire for a good pass record. The solutions to this problem appear to
be either the abandonment of the state bar examination in favor of a national
examination on general principles of law only,80 the deletion from the state
examination of local law and short-answer questions, or the more careful
preparation of question material so as to preclude anticipation of future
questions.
Preparationof Examination Questions: The Source
In some states the members of the board of bar examiners, either by
themselves or with assistants, prepare the bar examination questions and
grade the answers. California and a few other states obtain their questions from law professors and hire practicing attorneys to grade them. All
but two states have at some time secured questions from the Question Pool
sponsored by the National Conference of Bar Examiners.81
If the services of expert draftsmen and other outside sources are not
used, it is customary to divide up the selected subject areas among the
76. Id. at 111 (Remarks of Frank Strong, then Dean of Ohio State University Law

School).
77. See Shepherd, Bar Examinations as Testing Devices, 19 BAR EXAM. 51, 56

(1950).

78. HANDBOOK 165-66.
79. Apparently most are reluctant to do so. In 1952 only ten schools conducted
such courses. Survey of Bar Review Courses, 5 J. LEGAL ED. 221, 222 (1952).
80. See text accompanying notes 118-36, infra.
81. Smith, Report of Bar Examination Service Committee, 38 BAR EXAM. 124, 126
(1969).
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examiners and/or their assistants for preparation. In New Jersey the board
consists of four members who are solely responsible for both preparing
and grading the examination. Since the examination consists of four threehour sessions, each is responsible for one session. The assignment of subjects is made three or four months before the examination date from a published list of possible topics. About 45 days before the examination the
board meets to criticize and evaluate the proposed questions and answers
and the overall scope of the examination, and to determine what weight
should be given to various features of the answers. Questions which are
so easy that they will elicit nearly the same answer from all examinees, or
which are so obscure that most examinees will miss the central issues, are
sought to be eliminated, so as to give no improper grading advantage to
the poorest or most superior students. Questions are framed so that all
students will get at least some points on each, and so that an ingenious student cannot avoid discussing the central issues by rewriting the question.
Questions based on recent cases are avoided, since this is thought to give unfair advantage to those who have seen the case, or to create unfair disadvantage to them where the facts are varied to narrow or expand the question.
Questions depending on knowledge of specific local laws are avoided wherever
82
possible, so as to more accurately test the applicant's analytical ability.
In New York, the examination consists of 13 essay and 240 short form
questions. Each of the three members of the board typically prepares two
essay questions, and his two assistants prepare one each. The subjects are
rotated among the examiners so that none prepares questions on the same
subject in two successive years. It is thought that this gives a fresh approach
to the questions which is fairer to the student. It furthermore reduces the
danger that a specialist will draw questions in his field which presume too
much knowledge; the specialist can still criticize his colleagues' efforts. 88
Because of the bulk of applicants, the examination is graded by outside
readers.
In California, professors from out-of-state approved law schools are invited to submit (for a $50 fee) essay questions in one field. These must
raise three or four distinct legal problems which are neither too obscure
nor too apparent, and elicit some reasoning ability rather than mere legal
knowledge. Questions from recent cases and standard case books cannot
be used. The secretary of the Committee of Bar Examiners screens the
questions and sends twice as many as will be given on each subject to each
82. Panel Discussion, supra note 57, at 20-23 (Remarks of John J. Gibbons, chairman, New Jersey Board of Bar Examiners).
83. Panel Discussion, Sources and Techniques in Drafting and Procedures for
Checking Questions Prior to the Bar Examination, 31 BAR ExAM. 7, 9 (1962).
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of the seven examiners. The committee later meets to select by vote the
questions to be used and to improve upon them. The readers for the
examination are practicing attorneys who have been selected on the basis
of their law school and bar examination records and their practical experience. "To maintain grading uniformity, each reader grades all of the
answer books to one queition only."'8 4
The concept of a question pool for bar examinations originated at a 1952
meeting of the National Conference of Bar Examiners. It was offered as a
substitute for the rejected notion of a national bar examination to improve
bar examination techniques. The recommendation of the Bar Examination
Service Committee was adopted by the National Conference of Bar Examiners in 1953, and the first question catalogue was mailed to bar examiners
later that year. The first questions were solicited from law schools as well
as bar examiners. Since that time the bar examiners have voluntarily
carried the burden, since it was deemed inadvisable-and expensive-to
procure questions from law professors. Examiners in most states send in
questions and answers as soon as their bar examinations are concluded.
The Question Library now contains nearly 5,000 questions selected from
the contributions; these are available to examiners for a fee. 85 Almost all of
the states have ordered questions from the pool more than once, typically in
basic subjects such as contracts, constitutional law, and corporations.86
Essay Versus Objective Questions
Most states use only essay-type questions, on the theory that objective questions place a premium on knowledge rather than legal ability. 7 Stanley Falk
of the New York State Board of Law Examiners has advanced several
reasons in support of the unique New York practice of including both
multiple choice and true-false questions as a substantial part of the bar
examination. 88 Among them, the objective question eliminates the timeconsuming process of writing and allows a more comprehensive and thus
fairer coverage of the entire legal field. Short-answer questions are more
effective in forcing the candidate to face the issues to which the examiner
wants him to direct himself. With the improvement of testing techniques, it
is now possible to test highly sophisticated mental processes through the use
of well-conceived objective questions. They are more amenable to various
84. See Panel Discussion, supra note 57, at 14 (remarks of Carlos R. Freitas, member, California Committee of Bar Examiners).
85. HANDBOOK 172-78.
86. Smith, supra note 81, at 126-27.
87. See Panel Discussion, Should Bar Examinations Contain Multiple-Choice and
True or False Questions, 36 BAR ExAM. 116, 133-38 (1967).

88. Id. at 117-24.
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types of statistical analysis than are essay questions, and such analysis can
be useful in improving the quality of the examination. The experience of
over 40 years in New York has demonstrated that grades on the objective
questions correlate very highly both with the marks on other questions and
with law school standing.89 Most important, because objective questions
can be graded mechanically, the grading process is greatly facilitated, and
particularly because good readers are difficult to obtain, that process is more
accurate.
It has been pointed out by way of rebuttal that it is far more difficult and
time-consuming and, possibly, expensive, to prepare numerous good objective questions than to prepare a few essay questions. Objective questions tend to penalize the more perceptive and knowledgeable student because he can see ambiguities which the examiner has not anticipated. The
subject matter of such questions must therefore be restricted to settled
rather than arguable areas of the law, of which there are increasingly few.
There is the additional problem of presenting plausible incorrect choices, so
as not to encourage the applicant's "flea-picking abilities." 90 The principle
defense of essay questions is summed up by a bar examiner from California,
where the examination is composed solely of essay questions. He states:
[The essay question] requires the examinee to demonstrate his
ability and capacity to organize and express himself creatively. It
requires him to produce and develop his own ideas and to make
his own analysis of the problem case. It tests his ability to communicate in writing. It does not put a premium on mere memory.
The essay question requires the applicant to do in the examination
much the same work that he must do as a lawyer and in the same
manner.9 1
It appears that the essay qestion will remain the predominant, if not the
exclusive, mode of bar examination questioning. Objective questions will
be used on a large scale only by states with a large number of applicants
in order to reduce the grading burden, provided they can afford the
computerized testing and grading systems. California, which has had the
largest number of applicants recently, has reduced its grading burden by
changing from one to two readers for each question and reducing the length
of the examination."
89. Similar results were obtained on a statistical survey of the Florida Bar Examination. See Goolsby, A Research Evaluation of the Use of Objective Tests for
Admission to Legal Practice, 36 BAR EXAM. 89 (1967).

90. Panel Discussion, supra note 87, at 131 (remarks of Rhoda V. Lewis, former
member, California Committee of Bar Examiners and Hawaii Board of Bar Examiners).
91. Id. at 127-28 (remarks of R. Lowell Miller, Secretary, National Conference of
Bar Examiners).
92. Id. at 125.
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Exanination Coverage
The subjects that are most frequently tested in many of the 51 jurisdictions
aie listed in Appendix C. The number of subjects covered on the various
bar examinations varies from ten to over thirty, but most state boards agree
that an applicant for admission to the bar should be well grounded in certain "fundamental" subjects with which lawyers in any kind of practice
ihould have a fair degree of familiarity. These subjects include contracts,
torts, real property, criminal law, evidence, pleading, corporations, constitutional law, equity, negotiable instruments, and perhaps agency, personal
property, and wills. The next most commonly tested subjects have been
domestic relations, partnerships, practice, legal ethics, and conflict of laws.98
The total list, including local law subjects such as community property and
oil and gas or water rights, administrative law, and corporate finance is
94
well over 60 subjects.
Obviously, time limitations make it impossible to examine on all the
law, and all bar examinations are to some extent selective. The important
question here is whether they should be geared toward an across-the-board
sampling or limited to certain well-defined subjects. If the sole purpose behind the bar examination is to test the applicant's analytical ability, this can
be done by testing in a very limited number of subjects. This approach would
leave the law schools free to select additional subjects which the faculty
considers important, and it would give students the opportunity to concentrate their studies in a particular field of law. Furthermore, the number of
subjects covered should not be so great as to penalize applicants with a
sound basic training in general law, who can be expected to learn local variations by themselves.
If the bar examination is restricted to basic subjects, however, it is said
that there will be little incentive for the law schools to offer, or the students
to take, courses in the many special subject areas in which there is a significant public demand for legal service. 95 A large list of subjects, while perhaps regimenting the law school curriculum, will assure that young lawyers
are not turned loose on the public without the knowledge of locally important
subjects. And it is quite possible that the bar examiners, as practicing attorneys, are better qualified than the law schools to determine which subjects are of greatest practical importance.
One law school dean has suggested a compromise in which half the examination is focused on about a dozen basic subjects, and the other half
93.

HANDBOOK 132-33.
94. Standard Bar Examination 81.
95. See HANDBOOK 131.
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consists of optional questions earmarked by a single subject description.98
The optional questions would cover the other subjects offered in a broad
law school curriculum, so that the student's program of instruction would
not be as straight-jacketed as is likely when the bar examination covers 20
or 25 required subjects. It is argued, however, that optional questions,
because of time factors, cannot test a significant quantity of legal knowledge,
any more than the questions on basic subjects designed to test legal reasoning. Also, the practical problems of preparing an extra number of questions and correlating grades on different questions may be insurmountable.
The best solution to the problem of proper bar examination coverage appears
to be a much closer coordination between the examiners and the law schools.
Number and Dates of Examinations
The dates on which bar examinations are typically given in each of the 51
jurisdictions are set out in Appendix D. It will be seen that most jurisdictions generally schedule two examinations per year; eleven states 97 usually
give one examination and two states,9 8 three examinations each year. In
1965, of the 96 bar examinations given, the most common months were
July, March, and June respectively. 9 Most of the examinations extend
over a period of two, two and one-half, or three days, since most bar examiners are of the opinion that one day is insufficient to determine the extent
of the applicant's legal knowledge and a period longer than three days is unnecessary or impractical. 100
If preparation for the bar examination is expected to have educational
value, a problem arises if, as in many jurisdictions, a bar examination is
scheduled in June or early July, only a few weeks after the end of the
last law school term. It appears that unless a good 12 weeks are permitted
to intervene between the end of the semester and the bar examination, the
comprehensive review which is asserted to be one purpose of the bar examination is an impossibility, unless such review is allowed to substitute for the
work of the last term of law school. This close timing thus has the effect of
encouraging the accelerated activity of cram courses and of disrupting the
final law school semester. It is suggested that the examination given after
96. Panel Discussion, Proper Bar Examination Coverage, 28 BAR EXAM. 70, 72
(1959) (remarks of John Ritchie III, Dean, Northwestern University School of Law).
97. These are Alaska, Delaware, Montana, Nevada, New Hampshire, North Carolina, North Dakota, Oregon, Utah, Vermont, and Wisconsin.
98. These are New York and Texas. Only two New York bar examinations are
being offered in 1970, however.
99. HANDBOOK 123.

100. Id. at 125.
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the end of the spring semester be given in late August or thereafter to obviate
this problem.
Results of the Bar Examinations
In many states existing rules prohibit publication of all but very limited information concerning bar examination results. In some states law school
deans are denied information as to the success or failure of their own students,
although in most states such information is volunteered or available to the
schools on request.' 0 1 Generally, they are not informed as to the results of
graduates of other law schools. In 1947 the House of Delegates of the ABA
passed a resolution recommending that the results of each bar examination
be published, showing the numbers and percentage of students passing and
failing from each law school, classified as to first-time applicants and repeaters.' 0 2 If the bar examination is to serve its alleged purpose of providing a check on the law schools, it is vital that the schools receive standings
both on the examination as a whole and on the specific subject areas. If
success rates are published in relation to general education and various
types of legal education, the prospective law student will be able to plan his
legal education more intelligently.
The most comprehensive statistics presently available are those published annually by the National Conference of Bar Examiners in The Bar
Examiner. These include the number of persons taking and passing each bar
examination in each jurisdiction, the total passing each year who prepared by
law office study, ABA-approved schools and unaccredited schools, and the
number and percent passing of first-timers and repeaters. The percent of the
total number taking who passed the examination in each state in each of the
years 1959-68 is given in Appendix E. The percent of the aggregate number taking bar examinations in each state that passed over the entire decade
is also given in Appendix E. These percentages were all calculated from
numbers which include repeaters as well as first-timers.
It will be seen that the pass rates among the states vary widely, with a low
of 28 percent and a high of 98 percent during the 1959-68 decade. Could
this wide range be accounted for by the variation in methods of preparing
and grading questions? Are some states more demanding than others? Is
there a difference in the intelligence or in the legal education of the applicants? Or are some qualified applicants being rejected in some states?
In nine states more than 90 percent of the applicants taking the bar
101. Id. at 246.
102. Id. at 247.
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examination during the 1959-68 period were successful.' 03 In these states,
at least, it is evident that the bar examination is not accomplishing its
asserted purpose of weeding out the weak applicants. The bar examination
is practically a mere formality. 0 4 In Nebraska only 18 persons out of 882
taking a bar examination during the decade failed it. It may be worth
10 5
noting that each of the nine states has a relatively low population density.
A geographic need for lawyers may be accounting for a less restrictive admissions policy in these states. The results cannot be explained on the
basis of unusually highly qualified applicants. With respect to pre-legal and
legal education requirements, this group is fairly representative of the
states as a whole (see Appendix A).
At the other end of the spectrum the legal education requirements have
had a significant impact on examination results. The states with the five
lowest success rates all allow graduates of unapproved law schools to take
their examinations. 06 Here it is obvious that the bar examination has
served as a screening device. The situations in two of these states, California and Maryland, have already been noted. 0 T Georgia and Massachusetts have had similar problems with respect to unapproved schools within
their jurisdictions. With respect to Montana, which passed the lowest percentage of applicants during the 1959-68 period, the situation has been
unique. Until 1970 the Montana Board of Law Examiners permitted graduates of various correspondence courses in law and others who had prepared
by private study in a law office to take its bar examinations. Only three
years of general college education and two years of law study were required.
Graduates of the ABA-approved law school at the University of Montana, however, have not been required to take the Montana Bar Examination,
but instead take a very comprehensive examination administered by the law
school itself. Hence "the large bulk of those taking the examination did not
have the basic education or the education in law which would be reasonably
required." 08 In 1969 the Supreme Court of Montana provided that only
graduates of ABA-approved schools would be permitted to take the bar ex103. These were Indiana (91 percent), Iowa (95 percent), Kansas (96 percent),
Nebraska (98 percent), North Dakota (96 percent), Oklahoma (91 percent), South
Dakota (96 percent), Utah (91 percent), and West Viriginia (91 percent).
104. See Panel Discussion, Nationally Administered Bar Examinations, 7 J. LEGAL
ED. 28, 37-39 (1954).
105. For population per square mile in each state see RAND McNALLY & Co.,
WORLD ATLAS 193 (1965).

106. These were California (51 percent), Georgia (29 percent), Maryland (49 percent), Massachusetts (53 percent), and Montana (28 percent).
107. See notes 28-33 and accompanying text, supra.
108. Letter from F.D. Moulton, Chairman, Montana Board of Law Examiners, to
Catholic University Law Review, Jan. 26, 1970.
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amination after January 1, 1970,109 and it is expected that the examination
results will change significantly.
Of the five jurisdictions with the next lowest success rates over the tenyear period, Mississippi falls into the category of the states with unapproved
schools. The other four-New Jersey, the District of Columbia, New York,
and Hawaii-all have dense metropolitan areas to which lawyers are attracted
from the outside. It seems likely that a regional surfeit of lawyers, plus
the desire on the part of the admitting authority to protect the local bar, has
resulted in a relatively restrictive admissions policy in these jurisdictions. Using statistics on the number of lawyers per capita in each state, recently compiled by the American Bar Foundation, 1n the number of practicing attorneys
per state population was found, as expected, to have a negative correlation
with the ten-year success rate, but the correlation coefficient was low. 11 '
Looking at the percentage results on bar examinations as a whole, it is
plain that there is a wide variation in the averages throughout the country.
In 1964, for example, the pass rates in the nine states with unapproved law
schools ranged from 32 percent in Georgia to 81 percent in Arkansas." 2
Of the other 42 jurisdictions, 24 passed over 80 percent of their applicants,
for an average of about 91 percent, and 17 passed less than 80 percent,
for an average of about 64 percent." 83
It is evident that there is a lack of uniformity of quality and grading of
bar examinations among the states. It is questionable whether this is
healthy for the legal profession generally. One proposed solution, a national
bar examination, will be discussed later in this article.
Limitations on Repeating the Bar Examination
As Appendix E indicates, about two-thirds of the yearly number of applicants have been passing bar examinations throughout the United States.
During the past five years about three-fourths of those taking the examinations had not previously failed one, and the success rate for these first109. Except that those who had previously registered to take the bar examination
would be permitted to do so through 1973. Id.
110. AMERICAN BAR FOUNDATION, 1967 LAWYER STATISTICAL REPORT 29-34 (1968).
111. The correlation coefficient between the ten year pass rate and the number of
lawyers per state population was found to be -. 158. This is not statistically significant.
It was found, however, that high per capita inicome states typically have more lawyers
per capita than lower income states. The correlation coefficient for these two variables is -. 613. Furthermore, the higher per capita income states tend to have lower
ten year pass rates. The correlation coefficient between these two variables is low,
however, -.269.
112. Standard Bar Examination 64 (remarks of Robert E. Seiler, Judge, Supreme
Court of Missouri).
113. Id. Statistics for Alaska were not available for 1964.
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timers was at least 75 percent throughout the period. During the same
period those who were repeating an examination had annual success rates
11 4
varying from 41 to 48 percent.
Failing applicants are permitted to repeat the examination in every state.
Eventually, 85 to 90 percent of all applicants pass.11 5 Thirty-six jurisdictions limit the number of times which an applicant may take the examination. The number permitted varies from two to five, the most common
rule permitting three attempts."1 6 Statistics show that after the third failure
there is very seldom any improvement in examination results.11 7 If an applicant does eventually pass after 12 or 15 failures, it is questionable
whether he is qualified for practice, at least if the bar examination tests
legal reasoning as well as knowledge. In kindness to the applicant and in
the interest of the public all states should limit the number of examinations
permitted each applicant to three or four.
A National Bar Examination
The idea of a national bar examination was probably first advanced in 1932
by Will Shafroth, then Secretary of the National Conference of Bar Examiners. 1 8 Under the proposal as it developed, a national board of bar examiners was to be appointed from the ranks of the ABA Section of Legal
Education and Admissions to the Bar, the Association of American Law
Schools, and the National Conference of Bar Examiners, with a majority of
practicing lawyers rather than law professors and bar examiners. This
board was to administer the program through a salaried director and staff
who would solicit and select questions from law professors, subject to final
approval by the board. Each examination would cover about 15 areas of
the law which a survey showed were included in the examinations of about
three-fourths of the states. After the initial testing period, when questions
were submitted for a fee of about $275.00 each it was expected that the
national examination would become self-supporting by offering it to the
states at $30.00 per applicant, at that time the national average cost of bar
examinations." 9
The national service would provide high quality standardized questions
114. See Admission to Bar by Examinations, 38 BAn ExAM. 109 (1969); 37 BAR
EXAM. 96 (1968); 36 BAn ExAM. 97 (1967); 35 BAR EXAM. 88 (1966); 34 BA EXAM.

85 (1965).
115. HANDBOOK 17-18.
116. Id. at 259, 320-23.
117. Id. at 259.
118. See Shafroth, A National Board of Law Examiners, 1 BAn EXAM. 160 (1932).
119. Standard Bar Examination 67-68, 74-75. See also Panel Discussion, A Uniform Bar Examination, 22 BAR EXAM. 4, 10-15 (1953) (remarks of Herbert W. Clark).
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and expert graders on an optional basis. The states would retain complete
control over admissions within their jurisdictions. They would be free to
impose additional requirements, to determine their own passing grade on
the national examinaton, to grade it themselves, and to prepare and grade
120
questions on local law as a supplement to the standard examination.
The lack of uniformity in quality and grading of bar examinations has
already been demonstrated by the wide range in success rates among the
states. If all applicants for bar admission were required to pass examinations of the same high quality in the basic subject areas, then the public
could be assured that all lawyers possess a fairly high degree of legal reasoning ability and knowledge in those areas. The original argument advanced
in favor of a national examination is that much time and skill are required
to draft and grade a bar examination question that will satisfactorily test
the applicant's legal ability. In most states the bar examiners do not have
the time, experience, or staff, and are not sufficiently compensated to do the
job properly.12 1 This argument has been answered by pointing out that
grading uniformity requires that one examiner read all answers to a particular question, and this would be impossible at the national level because of
the sheer volume of papers. 122 This answer assumes that objective, machinegraded questions cannot adequately test legal ability, an assumption which
is not at all clear. 23 If essay questions must be retained, however,
[o]ne solution might be to assign answers to a particular question
randomly among the required number of graders. Then the profile of scores of each grader could be analyzed by the board's
statistical staff so as to determine a scoring coefficient for each
grader. Through the use of such a coefficient, the scores
of all
24
applicants could be put on a statistically uniform basis.1
Another argument given in support of a national examination is that there
is a significant uniform body of law on which a national examination could
be based, and that it is misleading for the states to stress local law in an
age of growing interdependence. Proponents of a standard examination
find evidence of the existence of a national body of law in the growing
25
number of national law schools, treatises and Restatements of the law,1
and in the increasing influence of the work of the American Law Institute
26
and the National Conference of Commissioners on Uniform State Laws.'
120. See, e.g., Petersen, Why Not a National Bar Examination? 55 A.B.A.J. 426,
428 (1969); Thomas, The Bar Examination: Its Function, 32 BAR EXAM. 69, 72
(1963).
121. See Brenner, A Standard Bar Examination, 9 AM. L. SCHOOL REV. 1205 (1941).
122. See, e.g., StandardBar Examination 58, 66.
123. See text accompanying notes 87-92, supra.
124. Petersen, supra note 120, at 431.
125. Standard Bar Examination 69.
126. Petersen, supra note 120, at 430.
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"The usual answer given to this argument is simply that it 'ain't so'; ' 127
that there is no substantial body of uniform law that a national examination
could test. Conduct which might constitute a tort in one state might not be a
tort in another, and lawyers must have a thorough understanding and familiarity with important local law subjects such as community property,
wills, and oil and gas rights. The rebuttal is that while there may be
many local variations, the fundamental principles of law are the same
throughout the country, and the primary purpose of a bar examination is
to test the applicant's ability to analyze legal problems, not to test his capacity to memorize local rules. 128 Furthermore, unique or particularly important aspects of local law can be taken care of by adding a supplement
to the standard examination. As for the criticism that the limited coverage of
the proposed examination would eliminate the bar coverage incentive for
students to take important elective courses, it is suggested that the law school
designate such courses as required or recommended.129
Proponents of the standard examination also assert that the bar examination's function of serving as a check on the content and quality of
law school work can best be served by a national examination. "[O]therwise the criteria for determining excellence will be too disparate to be
meaningful.' 1 30 Critics point out that it would be difficult to keep law
school results on a national examination confidential, since the schools with
good results would be tempted to make them known. Such publication would
tend to make the prestige of a particular school dependent on its comparative scores on the standard test.
If the legal educators should react to standard bar examination
results as they do to LSAT results it is entirely possible that schools
will be tempted to tailor their curriculum and their educational
methods toward the clear-cut objective of attaining success in the
3
national batting average.' '
To the proponents of the national exam any such change in educational
methods would be a change for the better, for it would necessarily entail a
greater emphasis on teaching the student to reason analytically, and so few
subjects would be covered on the national examination that it would not be
likely to restrict the law school curriculum.
A fourth argument in favor of a national bar examination is the successful experience of the medical, dental, and accounting professions with a
national system. The national medical examination, which has for many
127.
128.
129.
130.
131.

Standard Bar Examination 58.
See Brenner, supra note 121, at 1208; Petersen, supra note 120, at 430.
Petersen, supra note 120, at 430.
Standard Bar Examination 58.
Id. at 74.
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years been of such high quality as to command the confidence of most
state licensing agencies,13 2 will be discussed later in regard to reciprocity
rules. The thrust of the criticism directed against this argument is that
what is good for other professions is not necessarily good for lawyers. It
may be more feasible to test objectively in more scientific fields of endeavor; a femur is a femur in every state, whereas, as it has been pointed
out, a tort in one state may not be a tort in another.
Perhaps the most obvious advantage of a national examination would be
greater mobility for members of the legal profession. Under the reciprocity
rules in most states, an attorney who has passed a very exacting bar examination in one state cannot obtain a license to practice in another state
until he has practiced for a specified number of years, unless he takes a
second bar examination, perhaps 80 percent of which will be questions on
core area subjects on which he has already been tested.
Mobility is most important to the young attorney, who is uncertain
of the type of work he desires or the locale in which he wishes to
live, and yet it is the young attorney to whom mobility is denied.
If the youthful lawyer had passed a national examination, however,
he might hope to be admitted to practice in any state without further
testing or possibly by taking a short examination on law that is
peculiar to or specially important to the particular state. In any
case, the applicant would be spared the misery of a second repitistate board of law
tious examination, and the burden of the
83
examiners would be substantially reduced.
Although resistance to a national bar examination has been focused on
administrative objections, occasional statements by bar representatives have
implied that fear of the resultant mobility of lawyers lies at the heart of the
criticism. For example, a California bar examiner stated that if a person
who passed a national bar examination would be admitted to practice in all
51 jurisdictions, "California . . . and Florida and Hawaii would be over-

run in short order! States with less pleasing climates and attitudes would
gradually run out of lawyers!' 8 4 "This statement seems to imply that one
purpose in having a local bar examination is to limit membership of the
Bar regardless of qualifications, which certainly should not be the case.' 83
A New York bar examiner has expressed a related fear of the loss by the
states of political influence over bar admissions. On the problem of how a
national board of bar examiners would be appointed, he stated that
it could not be a Federal appointed board because admission to
132. Id. at 60-61.
133. Petersen, supra note 120, at 429.
134. Standard Bar Examination 83.
135. Petersen, supra note 120, at 431.
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the Bar traditionally has been reserved to the several States.
Somehow, I cannot picture a working board composed of representatives of 50 States and I doubt if many States would submit
to the jurisdiction of an examining board on which they were not
represented.' 8 6
The obvious answer to this alleged problem is that the states would not lose
their authority over local bar admissions under the proposed system. They
could establish their own pass rates, append their own supplementary questions, and grade the entire examination themselves if they chose to do so.
A state bar would not have to admit an attorney who passed the national examination and perhaps practiced law elsewhere unless his score were high
enough to meet its individual standards and he fulfilled the other admission
requirements set by the state.
A practical substitute for the national bar examination has been effected,
to which reference has already been made. The Question Library of the
Bar Examination Service Committee of the National Conference has been
influential in improving the quality of bar examinations and making them
more uniform throughout the country. Of course, the question pool does not
improve grading processes, provide a uniform standard by which law
schools can be compared in quality, or solve the important problem of
lawyer immobility.
Finally, there are some problems of bar admission which no bar examination can solve, whether it is administered locally or nationally. An examination cannot test the applicant's integrity. Bar examination questions
on legal ethics call for "pat answers" which even the most unscrupulous
person can readily "psyche out." Nor can an examination reveal the applicant's ability to deal with people, to solicit and retain clients, to organize a
profitable practice, or his reliability in keeping appointments and maintaining confidentiality in his client's affairs. Nevertheless, the writers conclude
that bar examinations do serve worthwhile purposes, notably the weeding out
of incompetent law school graduates, and the improvement or maintenance of
quality in law school instruction. A nationally administered examination
would be more effective in serving these functions, and it would confer the
additional advantage of increased lawyer mobility, a problem to which we
now turn in greater depth.
III. Reciprocity
The United States Supreme Court has stated:
Our system, fostered by the Commerce Clause, is that every farmer
and every craftsman shall be encouraged to produce by the certainty
136. Standard Bar Examination 87.
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that he will have free access to every market in the Nation, that
foreign state
no home embargoes will withhold his exports, and no
7
will by customs duties or regulations exclude [it].18
The Supreme Court has emphasized that a state "may not use its admitted
powers to protect the health and safety of its people as a basis for suppressing
competition."'138 It has been speculated that one of the most flagrant violations of this policy is found in the legal profession, in the erection by numerous states of barriers to admission to practice of out-of-state attorneys,
which in some instances are almost unscaleable, and in others, involve a
89
long and expensive delay.1
No one can dispute the worth of seeking to improve the competence of
lawyers and the quality of legal service. Nevertheless, a rule of exclusion
per se smacks of something less than professionalism. It brings to mind the
medieval craft guilds and, in the present, certain trade unions such as those
found in the entertainment industry. That such an identification is not desirable for the legal profession has been ably stated by Eugene Rostow:
[W]e should seek mobility in lawyers, as well as for other kinds of
skills. It is good for a community and it is good for the bar of a
community to have a constant flow of new blood coming in. We
don't want our bar associations to become trade unions and we
don't want our bar examination procedures to become barriers to
interstate mobility. ....140
Yet, despite the fact that very little appears in print suggesting that an
exclusionary rule per se is beneficial, as of this writing ten states require
that attorneys duly licensed to practice law in other jurisdictions, without
regard to the length of time they have practiced, must sit for and pass a
bar examination as a condition precedent to the right to practice in those
states.'4' Of the remaining jurisdictions, 31 require five or more years of
practice in the state where licensed in order to qualify for admission without
examination; only three states and the District of Columbia will admit qualifying attorneys on motion from another jurisdiction where the period of
practice in such jurisdiction is less than three years. 142 The residence re137. Hood & Sons v. Du Mond, 336 U.S. 525, 539 (1949).
138. Id. at 538.
139. See Dalton & Williamson, State Barriers Against Migrant Lawyers, 25 U. KAN.
Crry L. REV. 144 (1957).
140. Panel Discussion, The Law School Dean Looks at the Bar Examination and
the Examiner, 31 BAR ExAM. 99, 100 (1962).
141. These states are Alabama, Arizona, California, Florida, Hawaii, Louisiana,
Nevada, New Jersey, Oregon, and Washington. See Appendix F for a list of the
reciprocity rules in the 51 jurisdictions.
However, almost all states give their courts discretion to admit nonresident attorneys
to appear in a single trial, i.e., pro hac vice. See Nahstoll, Freedom to Practice Law
in Another State, 55 A.B.A.J. 57 (1969).
142. See Appendix F.
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quirements and reciprocity rules for each of the 51 jurisdictions are set out
in Appendix F.
Why do 20 percent of the states have no reciprocity at all? Is the fact
that at least half of those states-California, Arizona, Nevada, Florida,
and Hawaii-are retirement states a mere coincidence? One California
bar examiner has denied that there is any relationship between the problem
of attorney migration to warm climates and the stringency of state reciprocity
rules, 148 but another California bar examiner admitted that he feared attorney
mobility because states with pleasing climates would quickly be over-run with
lawyers. 14 4 Irrespective of the validity of that conclusion, the point is that
such an idea does exist and that it exists at the level of those charged with
admitting applicants to the bar.
In practically all of the remaining states admission of a foreign attorney
to the bar without examination is contingent on a given number of years of
practice in the state where admitted. The National Conference of Bar Examiners has stated that "[tihe practice requirement . . . is enforced in
order to prevent or at least discourage circumvention of high admission
standards by [previously] obtaining a license in a jurisdiction with lower
standards.' 45 But if the "years of practice" requirement is desired merely
to prevent an applicant from by-passing the admitting state's licensing laws,
what will a requirement of eight, seven or five years of practice accomplish
that four or three, or perhaps two, will not? More particularly, if avoidance
of higher local standards is the problem, why not attack the problem directly,
as does the Tennessee rule, by providing that an out-of-state attorney "may
be admitted upon [his prior] license without examination if in the State
or Country in which the license was issued the requirements for admission
to the bar are equivalent to those in [this] State.' 46 Moreover, since this
rule is unfair to the attorney-applicant who comes from a state with lower
bar admission standards but who has in fact satisfied the higher standards
of the admitting state, the rule should be broadened to exempt from re-examination any applicant who has previously passed a satisfactory bar
examination and otherwise fulfilled the admission requirements of the admitting state. This rule would not only be fairer to the individual; it would
avoid likely confusion over the definition of equivalency.
143. Panel Discussion, What Constitutes Practice? 34 BAR EXAM. 53, 63 (1965)
(remarks of Robert Littler, chairman, California Committee of Bar Examiners).
144. Standard Bar Examination 83 (remarks of Carlos R. Freitas, member, California Committee of Bar Examiners).

145.

HANDBOOK

116.

146. In Tennessee, if an attorney-applicant's former state does not have equivalent
bar admission standards, there is a five-year practice requirement. If it does, the
years-of-practice requirement is entirely eliminated. TENN. SUP. Cr. R. 37, § 8.
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It is doubtful, however, that the desire to prevent the by-passing of local
licensing requirements has in reality had any significant impact on the
stringency of the reciprocity rules. Although many states condition the
application of their years-of-practice rules on the equivalency of admission
requirements in the prior state, only Tennessee and two other states relax
their reciprocity rules in the case of lawyers coming from states with equivalent admission standards, and these states merely reduce the years-ofpractice requirement in such cases, rather than eliminate it. 147 Furthermore, if the true justification for the lack of reciprocity were the fear of
avoidance of higher admission standards, then it might be expected that
the states with the most restrictive reciprocity rules would have relatively
high admission standards, but this is not the case. Only six of the ten
states with no reciprocity at all expressly require graduation from an ABAapproved law school, 148 and, as indicated by the law study requirements
listed in Appendix A, this ratio is fairly similar to that for the states as a
whole. And California, one of the ten, has probably the lowest admission
49
standards for any state in the nation.
Several of the states which have no reciprocity at all are community property states. It would seem reasonable for these states to require an examination of all attorneys coming from non-community property states. If special
property laws were the justification for the lack of reciprocity, however, then
the examination would logically be confined to that subject area.
There appears to be no significant correlation between the stringency of
the reciprocity rules and state lawyers' income. 50 On the other hand, all
ten of the no-reciprocity states have fewer lawyers per capita than the
national average. 15' Perhaps the strict reciprocity rules in these states have
147. In Colorado, if the admission standards attained by the applicant are equivalent,
the years-of-practice requirement is reduced from 10 of the 12 years prior to application to 5 of the prior 7 years. COLO. SuP. CT. R. 202. Similarly, in Illinois, the
years-of-practice requirement is reduced from 5 of the prior 7 years to 3 of the prior
5 years. ILL. SUP. CT. (BAR ADMISSION) R. 705(a).
148. See Appendices A and F.
149. I.e., apart from the difficulty of the bar examination. See notes 22, 28-30
and accompanying text, supra.
150. Available statistics on state lawyers' relative income are sketchy. They include
only net income of partners, based on sample Form 1065's, and nonsalaried income of
sole practitioners obtained from a sampling of Schedule C's attached to Form 1040's.
In some states the sample was too small to be statistically relevant. Smith & Clifton,
Income of Lawyers, 1963-1964, 54 A.B.A.J. 51 (1968). For the eight no-reciprocity
states for which sole practitioners' income is reported, six have higher averages than
the national sole proprietor average and two have lower than the national average.
But for the seven of those eight states for which net income of partners is reported,
only two have higher averages than the national partner average, and the other five
have lower averages. Id. at 52.
151. In 1966, for example, there was an average of 621 persons per lawyer throughout the United States. AMERICAN BAR FOUNDATION, 1967 LAWYER STATISTICAL REPORT
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served to keep out competition in order to monopolize local business in a
relatively small group of practitioners.
One can only conclude that the justifications, if any, for the imposition
by state bars of geographic barriers to law practice are not apparent. It
should be emphasized that the necessity of retaking a bar examination is
not merely a physical inconvenience. It has been observed that "(with
the exception of the bar examiners themselves) very few lawyers five
years removed from law school could probably pass . ... ,152 a bar
examination of typically broad coverage. It is obvious that lawyers are
aware of this problem, and that it affects their decisions whether or not
to relocate across state lines. The attorney who has specialized in antitrust or taxation or trust administration for 25 years will be reluctant to
move to Florida unless he is willing to give up his career completely, 153 for
he has long since forgotten the nuances of torts and criminal law and other
basic subjects which are tested in the required examination.
Since the reciprocity rules are clearly anti-competitive in effect, should
it not be the burden of the legislature or court or board of bar examiners
which promulgates such a rule to justify them? Instead, we are offered
inaccurate or insignificant reasons, or, in most cases, no reasons at all.
What Constitutes Practice?
Most states exempt an attorney from re-examination, if at all, only if he
has practiced law for a specified number of years. Practice is usually interpreted to mean practice in the jurisdiction where the attorney is licensed.
These years-of-practice requirements present special problems to military
lawyers, corporate counsel, patent attorneys, law professors and others who
may or may not be considered by local examining authorities to have been
"practicing law" within their own vaguely-defined concepts of that term.
For example, in the case of persons who practice patent law, the Commissioner of Patents has, since the early 192 0's pursuant to his statutory
authority, prescribed the conditions for admission to practice before the
United States Patent Office. 54 Membership in the bar of some jurisdiction
has never been a prerequisite to admission to practice before the Patent
Office, but applicants must pass an examination which is intended to estab12 (1968). In each of the ten no-reciprocity states, however, the population per lawyer was higher than the average. Id. at 34.
152. Standard Bar Examination 57 (remarks of Hardy C. Dillard, Dean, University
of Virginia School of Law).

153. And how many lawyers retire at 65, or, for that matter, ever?
154. Panel Discussion, What Constitutes Practice? 34 BAR EXAM. 53, 69 (1965)
[hereinafter cited as What Constitutes Practice?].
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lish their technical competence and their familiarity with the rules of practice before the Patent Office. 155 Successful applicants are registered as
"Patent Agents" unless or until they are admitted to the bar of some jurisdiction, at which time they are registered as "Patent Attorneys."'156 One who
is admitted to practice before the Patent Office but who is not a member of
of the bar of the state where he practices, is not guilty of the unauthorized
practice of patent law in that jurisdiction, provided he confines his patent
practice to such services as are within the scope of his government or corporate employment.15 7 But it is doubtful whether such practice, even
though it is authorized, would constitute the practice of law in that jurisdiction
for the purpose of admission to practice in another jurisdiction. It is also
unlikely that a member of a state bar who practices patent law in that
state but who is not admitted to practice before the Patent Office, so that he
is vulnerable to prosecution under the federal statute, would be deemed to
be practicing law in that state within the meaning of the years-of-practice
rules. Only "the practice of patent law before the Patent Office by a member
of the bar of one jurisdiction [clearly] constitutes the practice of [patent]
law in that jurisdiction for the purposes of admission in another jurisdic58
tion."
Another question is whether duty as a judge advocate lawyer constitutes
the practice of law. There are approximately 3,000 judge advocates in the
Army and Air Force and legal specialists in the Navy who consistute one percent of the entire legal profession, 5 9 and probably more judge advocates
seek admission on motion (without examination) than any other group of
lawyers.' 60 To qualify for a commission as a judge advocate today, a
candidate must have graduated with a superior record from an approved
law school and be a member of his state's bar, and because competition is
stiff, only one-fourth of the applicants are successful. 161 The scope of duties of the judge advocate today are in most cases at least as broad as those
of the average civilian practitioner. 16 2 Yet many states today still refuse
to recognize judge advocate service as the practice of law within the meaning of the years-of-practice requirement. 168
155. Id.
156. Id. at 70.
157. The United States Supreme Court settled this point in Sperry v. Florida, 373

U.S. 379 (1963).
158. What Constitutes Practice? at 75.
159. Howell, Does Judge Advocate Service Qualify for Admission on Motion? 53
A.B.A.J. 915, 916 (1967).
160. What Constitutes Practice? at 56.
161. Murray, The Military Practice, 50 A.B.A.J. 938, 939 (1964).
162. What Constitutes Practice? at 56-61.
163. For an excellent discussion of the recent trends in this area, see Howell, supra
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The objections appear to be that one who is a soldier by profession is subject to orders of his commander, and therefore he cannot give such a client
effective legal advice; furthermore, he does not have clients in the usual
1 64
sense. Judge advocates have vehemently disagreed with these notions,
and the Alaska legislature has responded by amending its definition of
"active practice of law" to include "legal duties as a member of one of the
armed services."' 165 Unfortunately, the law is not so clear in many other
jurisdictions.
Another impediment, which is particularly serious in the case of military
lawyers subject to frequent transfer, is the rule that the required years of
practice must have taken place entirely in the state of prior admission.
The apparent purpose of this rule is to assure that the applicant's reputation
has been tested in at least one locality. 66 It has been pointed out, however,
that "[a]s a practical matter, the Armed Services constitute a self-contained
jurisdiction . . . [in which] professional reputation is at once a subject of
constant scrutiny and a matter of official record.' 6 7 Some states have been
willing to suspend their rule in the case of military lawyer with a wide tour
of duty, 168 others have not. 169
In 1965 there were an estimated 25,000 corporate lawyers, who comprised about nine percent of the practicing lawyers in this country. 70
Corporate attorneys have experienced difficulty in obtaining admission on
note 159, at 918-19. A particularly disturbing example of the problems facing discharged Judge advocates is In re Babcock, 387 P.2d 694 (Alas. 1963). Captain
Babcock had been on active duty in the Air Force from 1952 to 1962 as a full-time
judge advocate. During that time he participated in close to 1,000 trials, serving as
prosecutor, defense counsel, or law officer. He also acted as legal adviser to staff
agencies and took part in contract negotiations, tax matters, and administrative hearings. The reciprocity rule in Alaska, where Babcock sought admission, then called for
ten years of active practice to qualify for admission on motion. Yet the Alaska Board
of Law Examiners, and, on appeal, the Supreme Court of Alaska, denied Babcock's
petition for admission. The court stated that
[w]e do not believe that it can be reasonably said of a lawyer in the military
service, even though he be assigned to do work only of a legal nature, that
he is engaged in the business or profession of practicing law. His business
or profession while in the Armed Forces, as we see it, is that of being a
soldier, a man in the service of his country.
Id. at 697-98. But see Lanning v. State Bd. of Bar Examiners, 72 N.M. 332, 383
P.2d 578 (1963); In re Shields, 96 R.I. 448, 192 A.2d 430 (1963).
164. See, e.g., Panel Discussion, supra note 154, at 60-61 (remarks of Brigadier
General Kenneth J. Hodson, Assistant Judge Advocate General for Military Justice,
Department of the Army).
165. Ch. 47, § 3 [1965] Alas. Laws (repealed 1967).
166. See Howell, supra note 159, at 918.
167. Id.
168. See, e.g., Lanning v. State Bd. of Bar Examiners, 72 N.M. 332, 383 P.2d 578
(1963).
169. See discussion in Howell, supra note 159, at 918-19.
170. What Constitutes Practice? at 65.
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motion in several jurisdictions. 7' This is largely because the corporate
counsel's work is considered by some to be so specialized as to render him incompetent for the general practice of law in private practice. Law professors have also had this problem. 172 Occasionally a corporate lawyer
has been denied admission on the ground that he does not "maintain an office" because his office is provided by his employer, despite the fact that this
requirement was apparently designed to weed out part-time attorneys who
17
have not had a close, continuous contact with the law. 8
It seems unfair to require that corporate lawyers and law professors, because of their specialization, should fulfill a general practice of law requirement while private practitioners who have specialties need not do so. It
should be remembered that the practice requirements were first promulgated
during an era when the sole practitioner who handled almost any legal
problem was the archetype.
One facet of the specialization problem is the assertion that corporate
lawyers, and, for that matter, law professors and some military attorneys, are
incompetent to practice law (without examination) because they have no
trial experience. The emphasis on trial participation by many admitting
authorities is particularly harsh to corporate attorneys because most corporate legal departments now refer litigation to outside experts. 174 The interpretation of the practice requirement to include a substantial amount of
trial experience seems particularly anachronistic today when very little
legal work even of general practitioners takes place in the courtroom. "Under
the growing problems and complexities confronting clients today, many outstanding lawyers devote themselves exclusively to office work, and refer
court matters to counsel experienced in this field of work."' 17 5 Nevertheless,
cases are still coming to court on this problem. Even though the cases generally favor the corporate lawyer today, 76 it is incredible that the point should
even have to be litigated.
It has been held in Indiana that the five-year practice requirement for
admission on motion means practice on a substantial basis motivated by a
171. For a list of the states and cases where such problems have arisen, see Note,
Corporate Counsel: Qualifications for Admission to the Bar on Motion Under Reciprocity Statutes, 41 NoTRE DAME LAW. 235, 242 n.28 (1965).
172. See What Constitutes Practice? at 67.
173. Note, supra note 171, at 237.
174. Id. at 243.
175. In re Plantamura, 22 Conn. Supp. 213, 216, 166 A.2d 859, 861 (Super. Ct.
1960) (patent lawyer nevertheless denied admission on motion). But see In re Hunt,
155 Conn. 186, 230 A.2d 432 (1967) (corporate house counsel eligible for admission
on motion).
176. See, e.g., In re Jackson, 95 R.I. 393, 187 A.2d 536 (1963); Appeals of White,
414 Pa. 498, 200 A.2d 893 (1964).
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desire to earn a living from it and that earning $3,000 in one year from
17
practice is not significant enough to qualify as the practice of law. 7 It
is obvious that part-time legal work should not be allowed to fulfill the yearsof-practice requirement in full, but no reason is given why it cannot count
toward the requirement.
Concluding the discussion of the elusive term "practice," it is appropriate
to note the remarks of an assistant to the New York Board of Law Examiners:
It would be felicitous to be able to report that the courts of my
own State of New York have unequivocally answered the question
under discussion. Unfortunately, the recent decisions in this State
have done little to shed any light on the subject.
It seems to me, therefore, that the practice of law, like beauty, is
whatever it appears to be in the eyes of the beholders, which, in
78
New York, are the four Appellate Divisions.1
Admission to FederalPractice
The Supreme Court and the Circuit Courts of Appeals of the United States
admit attorneys to their bars upon a showing of authorization to practice
before the highest court of any state.' 79 Some district courts, however, are
more restrictive, and confine admission to members of the bar of the state in
which they sit. Others admit members of other state or federal bars.' 8 0
In the Wasserman case,' 8 ' Ben Wasserman, a member of the Arkansas
bar and two federal court bars, but not the California bar, applied
for admission to practice before the United States District Court for the
Southern District of California. At that time, Rule 1B of that court required
membership in the California bar as a condition for admission to its bar.
The motion was denied, and Wasserman appealed to the Court of Appeals
for the Ninth Circuit. The court of appeals held that the order denying the
motion was not appealable, but nevertheless gave a lengthy rationale justifying the district court's decision. The court pointed out, inter alia, that
[slome United States District Courts do not recognize admission to
the courts of the state in which they are situated as the test for admission to their own bars. These courts themselves require inde177. Stem v. State Bd. of Law Examiners, 245 Ind. 526, 199 N.E.2d 850 (1964).

178. What Constitutes Practice? at 77, 80.
179. See U.S. Sup. CT. R. 5 (the applicant must have been admitted to the local bar
for three years, however). The rules of the Circuit Courts of Appeals are set forth
in 28 U.S.C. Appendix (Supp. IV, 1969).
180. See Note, Attorneys: Interstate and Federal Practice, 80 HA.nv. L. REv. 1711,
1724 (1967).
181. In re Wasserman, 240 F.2d 213 (9th Cir. 1956).
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pendent examinations into character and fitness as well as oral examinations into the candidates' knowledge of the federal statutes and
rules. .

.

. Some federal District Courts give general admission

to lawyers who are admitted by the courts of other states and who
are nonresidents of the state in which the District Court sits.
But there is no requirement by any law or regulation, state or
national, that this be done.
The danger that some attorney, who has been admitted to the
Bar in some state which inadequately tested his

. .

.

integrity and

knowledge or who subsequently was guilty of unprofessional conduct there, might be permitted to practice law in California by
admission generally to
the United States District Court in the latter
82
state is a grave one.
The higher federal courts do not appear to be worried about this "danger."
In fact, whether or not the district courts have the power to do so, none
except the District Court for the District of Columbia, with its unique general jurisdiction, has established a systematic procedure for examining character or competence; rather the district courts rely on the state courts for these
determinations.'18 The Wasserman court apparently believed that a license
to practice in a California district court without the state license would lead
to the unauthorized practice of state law. Certainly there are out-of-court
legal activities which a federal practitioner must perform in connection with
his federal court practice. But the Supreme Court has already made it clear
that Congress, in providing for federal agency practice, contemplated
that the supremacy clause would keep such necessary out-of-court activities
free from state regulation, 8 4 and there is no reason why this decision should
not be applied to federal court practice as well. The practical result of
cases such as Wasserman is repeated applications for pro hac vice admission
to such federal courts. It is submitted that membership in any state bar
ought to constitute sufficient evidence of competence and integrity to qualify
for admission to any federal court.
Admission on Motion: The Fee
Another practice among the states which serves to impede lawyer mobility,

particularly for the younger and less financially secure practitioners, is the
fee for admission on motion. In most states the fees for such admission are
182. Id. at 215-16.

183. See In re Dreier, 258 F.2d 68, 69 (3d Cir. 1958) (dictum).
184. Sperry v. Florida, 373 U.S. 379 (1963). See also Spanos v. Skouras Theatres
Corp., 235 F. Supp. 1 (S.D.N.Y. 1964), afI'd, 364 F.2d 161 (2d Cir.), cert. denied,
385 U.S. 987 (1966), which held that a nonresident specialist who gave legal advice

in connection with a federal suit was exempt from state regulation even though not
a member of the federal bar or admitted to the federal court pro hac vice.
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considerably higher than the corresponding fee for admission by examination.1s5 In the case of an applicant for admission on motion, there is no
examination to prepare and grade. Furthermore, the applicant has already
undergone a character investigation, and it is therefore necessary to check
only the time period since his previous bar admission. Why, then, should
the fee be higher when the cost is so much less? If bar admission is a legitimate source of revenue to the state, so that the state may assess a fee in
excess of its costs, why not tax all applicants in proportion to the relative
cost of the two kinds of admission? Is it fair to charge out-of-state applicants for the admission costs to others, or to make them carry a heavier
burden? This widespread practice of overcharging applicants for admission on motion, even if they are typically older and more able to pay than
applicants for admission by examination, appears to be a clear case for
price discrimination against out-of-state attorneys.
Particularly inequitable is the reduction or elimination of the fee in the
case of law professors. A recent study 8 6 revealed that law teachers have
the highest average salaries of all full-time salaried lawyers. Yet Alabama
and Arizona, which are among the ten states requiring attorneys from other
jurisdictions to take an examination no matter how long they have practiced,
make an exception in the case of qualifying professors. 187
Not only are
they admitted without examination, but they are admitted at a smaller fee
than that charged examinees, 88 many of whom are just out of law school
and hardly as able to bear the financial burden. One is given cause to
speculate as to why the very people who comprise the National Conference
of Bar Examiners or attend its meetings-mostly private practitioners and
law professors-have managed to perpetuate seemingly unreasonable reciprocity rules which favor their own at the expense of those in competition
with them.
189
Another seemingly nonsensical rule, which exists in at least four states,
is the rule that the years-of-practice requirement for exemption from examination will not apply if the state from which the attorney comes does not
185. For example, in Indiana the fees for admission on motion and admission by
examination are $250.00 and $40.00 respectively. IND. Sup. Cr. (BAR ADMISSION)
Rs. 3-5, 3-15. In Kansas, they are $300.00 and $50.00, respectively, KAN. SUP. CT.
R. 212; in Maryland, $250.00 and $25.00, MD. Cr. App. Rs. 6, 14(c); in South
Carolina, $160.00 and $20.00, S. CAR. Sup. CT. (BAR ADMISSION) Rs. 6, 7, 10; in
Utah, $175.00 and $30.00, UTAH STATE BAR Rs. V, XII.

186. Richter, A Comparison of Salaried and Non-Salaried Lawyer Incomes, 10
LAW OFFICE ECONOMICS AND MANAGEMENT 311, 318 (1969).
187. ALA. STATE BAR BD. OF COMMR'S R. III; ARIZ. Sup. Cr. R. 28(c) X.
188. ALA. STATE BAR BD. OF COMMR'S II (D) (regular fees), III (no fees);

Aiz. Sup. CT. R. 28(c) III 6 (regular fees), X (reduced fee).
189. See, e.g., MIss. BD. OF BAR ADMISSIONS R. IV (a); OKLA. BD. OF BAR
INERS R. 2 § 6; Sup. CT. (BAR ADMISSION) R. 10; UTAH STATE BAR R. VIII.
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grant similar reciprocity privileges to attorney-applicants from the admitting
state. From the viewpoint of the out-of-state attorney, who has little, if
any, influence over the reciprocity rules in the state where he is licensed,
justification for such an unjust rule defies imagination. The original
intent for such a rule may have been to encourage other states to admit on
motion local attorneys who might wish to move out of the jurisdiction.
But surely it has been observed by now that two wrongs do not make a
right. It is submited that this rule, a "reciprocity" rule in the true sense, is
childish, and ought to be eliminated.
Exceptions to the Rules
One can appreciate the difficulty in obtaining information concerning instances of waiver of admission rules by bar admitting authorities. Nevertheless, isolated cases have arisen which give one pause to reflect on the
overall equity of bar admission practices. For example, there is a practicing judge in the county of Plymouth, Massachusetts, who has failed the
Massachusetts bar examination 16 times. 190 There is no limit in Massachusetts as to the number of times one may take the bar examination,' 0 '
but the judge's repeated failures indicate that he will never be competent
to practice law in Massachusetts, assuming, that is, that the bar examination
is an adequate test of competence.
Another interesting case involved the question of whether Richard Collins, who for seven years had served as a district judge and a district
magistrate in the Alaska Court System, should be admitted to the Alaska
Bar.192 During his tenure on the bench, Judge Collins had failed three
Alaska bar examinations, the maximum number permitted to be taken.'9 8
Nevertheless, the Supreme Court of Alaska held that "it is in the best interests of those served by the legal profession that petitioner be admitted to
the bar of Alaska.' 94 The court emphasized that Collins' failure to pass
three bar examinations was, under its interpretation of the peculiar statute
then in force, 95 merely a factor to be considered in assessing Collins' over190. See Turner, Judge Selection Faces New Test, Boston Globe, Jan. 15, 1969, at
15, col. 1.
191. MAss. GEN. LAWS ANN.Ch. 221, § 36 (1967).
192. In re Collins, 452 P.2d 84 (Alas. 1969).
193. ALAS. BAR R. II, § 8. An applicant may be permitted to take a fourth bar
examination only by special permission of the Board of Governors.
194. In re Collins, 452 P.2d 84, 86 (Alas. 1969).
195. Ch. 47 § 1 [1965] Alas. Laws 25 (repealed 1965). This statute provided that
applicants who had been admitted by examination in another jurisdiction and who had
worked in a legal capacity for a law firm or a government agency in Alaska for three
yearm, could be admitted to the Alaska Bar on motion unless they failed an Alaska
bar eoxamination after June 30, 1965. Fortunately, this statute was repealed because
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all qualifications, which were otherwise good. Even in the face of such a
statute, it is submitted that while failure of an examination may not be an
absolute bar to admission, it is quite another thing to conclude that failure
of three examinations is merely one adverse factor to be balanced against
the applicant's other qualifications. Either the bar examination is a worthwhile institution for estimating competence to practice law, in which case
failure to pass it in the maximum number of times permitted should be binding on the applicant and the bar, or the examination is worthless as an indicator of true legal ability, and it should be eliminated.
IV. Licensing and Mobility in the Medical Profession
Doctors do not encounter the problems that lawyers do in seeking a license
to practice in their chosen locality. A better understanding of the problems
of licensing and reciprocity can be gained by a brief look at the medical
profession and its handling of those matters.
The usual objection to the medical analogy is stated in such terms as
these: "a diseased appendix is the same whether lodged in a Texas millionaire, a Vermont farmer or a California movie queen, whereas procedural
and substantive laws display wide variations the country over."' 96 This
assertion is very misleading. It can also be said that the negotiability of an
instrument is independent of the holder's wealth, occupation, and locality.
Furthermore, there are substantial differences in medical practice from
state to state. For example, the flora and fauna of the Florida Everglades
are quite different from that found in the Kansas plains or in the Rocky
Mountains, and the diseases that may be contracted from them therefore
differ among these regions. Air pollution and other medical problems of
the large metropolis are quite different from those of more rural regions,
and it goes without question that certain ills are endemic to limited geographic
areas. Nevertheless, endemic illnesses like endemic laws are the exceptions,
and a person could not hope to have a full command of the peculiar principles of all localities in any profession.
A medical school graduate 197 has several alternatives in securing a license
to practice medicine in a specific state. He may take the licensing examination given by the particular state: 198 in many states he may take the
of strenuous objection by the Alaska Bar Association. Letter from Ernest Z. Rehbock,
Chairman, Alaska Bar Examination Committee, to Catholic University Law Review,
September 3, 1969.
196. Standard Bar Examination 59.
197. As is the case with approval of law schools by the ABA, not all medical
schools are approved by the Council of Medical Education of the American Medical
Association.
198. See Medical Licensure Statistics for 1968, 208 J.A.M.A. 2083, 2084 (1969).
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new federal licensing examination developed by the Federation of State Medical Boards of the United States. 199 An applicant may also seek the certificate of the National Board of Medical Examiners. The National Board was
founded in 1915, for the purpose, inter alia, of administering qualifying
examinations of high quality. 200 The National Board is not a licensing
body. It is the function of the individual states to determine who shall
practice within their borders and to maintain high professional standards
for medical practice, as in the case of law practice. The certificate of the
National Board is nevertheless accepted as an adequate indication of competence to practice medicine by the licensing authorities in all jurisdictions
except Arkansas, Florida, and Georgia. 201 And both Arkansas and Georgia
have reciprocity agreements with nearly every other state, so that an applicant licensed in one of the reciprocal states on the basis of a certificate
from the National Board of Medical Examiners may seek admisson to either
20 2
Arkansas or Georgia under a reciprocity agreement.
Any student regularly enrolled in any approved medical school in the
United States or Canada may register for Part I or Part II of the certifying examination at any regularly scheduled examination. 203 A candidate is eligible
to take Part III if he has passed Parts I and II and served at least six months in
an approved hospital internship. Part I is a multiple choice examination
in the basic sciences; Part II is a multiple choice examination in the clinical
204
sciences; Part III is also an objective test of clinical competence.
Almost half of the graduates of all medical schools today are graduates of
approved medical schools who have taken the National Board Examinations. 20 5 It is significant to note that the pass rates on the National Boards
are considerably higher than those on bar examinations. It will be recalled
that more than one-third of the persons taking bar examinations in the
United States between 1959 and 1968 failed them.2 0 6 On the other hand,
199. Id. at 2153.

The new federal licensing examination has been adopted by

California, Idaho, Illinois, Indiana, Maine, Montana, Nebraska, New Mexico, New

York, Ohio, Oregon, Utah, West Virginia, and Wyoming. Id.
200. Id. at 2104.
201. Id.

202. Id. at 2124-25.
203. A candidate need not wait for completion of his second year to take Part I
or until his fourth year to take Part II; nor does he need to take Part I before
Part II. Id. at 2105.
204. Id. at 2105-6.
205. This inference is drawn from the fact that in 1968, 9,766 physicians secured
their first licenses to practice medicine, id. at 2091, and in that same year, 4,583
physicians passed Part III of the National Medical Boards, id. at 2106. Of course,
not all candidates who pass the examination in a given year are admitted or licensed
in that same year, but conditions are fairly stable from year to year, so that the
number passing should approximate the number admitted in any given year.
206. See Appendix E.
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since 1922 an averge of only 13 percent of those taking Part I, 3 percent
of those taking Part II, and 2 percent of those taking Part III of the National
Medical Boards failed. 20 7 A failure early in one's medical schooling is not
nearly as disastrous as one at the conclusion of one's studies. Furthermore,
parts of the examination can be repeated without having to repeat the
entire examination. Why is the attrition rate for law students so much
higher than that for medical students? It has been suggested that the answer
lies in the fact that medical schools are much more selective in their admissions, and that medical students are therefore more competent in their field
on the average than law students, and deserve to have higher pass rates.
However, even students from the top law schools in the country have substantially lower pass rates on bar examinations than the pass rates on the
208
medical boards for students from medical schools of widely varying quality.
Surely the best law schools are at least as selective as the average medical
school. One is lead to conclude that bar examinations are serving a function
beyond that of screening applicants for the minimum qualifications consistent
with the public interest.
With respect to reciprocity, physicians have nearly total mobility. Every
state with the exception of Florida either has reciprocity with most other
states or accepts the certification of the National Board of Medical Examiners. In the case of a physician licensed in one state and seeking a license
in a reciprocal state, no professional practice period beyond the internship
(and very frequently not even that) is required except in Arizona, Connecticut, Delaware, and New York. Of these four states, Arizona and
Connecticut require three years of practice, while Delaware and New York
require only two years of practice as a condition of reciprocity. 200 Even
the young physician, therefore, can virtually choose any state of the Union
in which to practice. His application for a license to practice in a new
state will typically be a mere formality.
It is noteworthy that of the licenses granted by the 51 jurisdictions to
out-of-state physicians in 1968 on the basis of their National Board certificates, the states granting the largest numbers were typically not retirement states but rather states with large urban centers. 210 For example, although California ranked first in the number of licenses so granted, the next
seven states in descending order were New York, Pennsylvania, Massa207. Medical Licensure Statistics for 1968, supra note 198, at 2105-06.
208. For example, the pass rate for Harvard, Yale, and University of Michigan law
graduates on the 1965-66 California Bar Examinations was only 84 percent. Standard
Bar Examination 79.
209. Medicare Licensure Statistics for 1968, supra note 198, at 2124-25.
210. Id. at 2107.
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chusetts, Maryland, Illinois, New Jersey, and Connecticut. 21 1 If doctors are
free to move from state to state, and they choose not to select the states with
warm climates, how can it rationally be assumed that the situation will be any
different if lawyers are given such freedom of choice? Certainly the largest
and best hospital centers are in the large cities, but so are the highest incomes.
And while lawyers have been less successful in obtaining large incomes than
doctors, 212 they are no less attracted to the prospect of high income. 21 8
Another point worthy of comparison is the fee charged for obtaining the
license to practice. The fee for a medical license by examination is fairly
uniform throughout the United States, with the majority of states charging
$50.00.2 14 This amount is not substantially different from the fee charged
in most states for admission to the bar by examination. The fee for a medical
license without examination i.e., by reciprocity or by endorsement of the
National Board certificate, is $100.00 in the majority of states, the highest
being $200.00215 These figures indicate that the fee for a license by other
than examination is generally considerably lower for physicians than for attorneys seeking admission from another state, and the ratio of such fee to
the fee for a license by examination is much smaller for doctors than it is
for lawyers in most states. Clearly, practicing lawyers are not better able to
bear the financial burden than are physicians. This fee differential provides
additional evidence of economic discrimination against out-of-state attorneys.
V.

Conclusion

Regardless of the merits of any particular position, it is clear that the subject
of proper bar admission policies has too long been kept under wraps. With
rare exception, the subject has received only brief and sporadic comment,
and generally in vehicles of very limited circulation. This article has been
an attempt to provide a comprehensive study of the problems of bar admission, to assess the current requirements, and to recommend improvements
wherever change is deemed appropriate. Two basic tenets have affected the
research: (1) the bar ought to strive for uniformly high standards of competence and professionalism in the interests of both the public and the legal
profession; and (2) the bar will suffer if its admission policies are so re211.

Id.

212. E.g., Weil, Economic Facts for Lawyers, 8 LAW
MANAGEMENT 237 (1967),

OFFICE ECONOMICS

AND

gives the following average net income figures for sole

proprietors in the United States in 1964:
Lawyers
Physicians & Surgeons
Dentists & Dental Surgeons

$10,306
$22,385
$15,854

213. See note 111, supra.
214. Medical Licensure Statistics for 1968, supranote 198, at 2134.
215. Id.
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strictive as to deny admission to qualified applicants.
Among the recommendations made for improvement in bar admission
requirements have been that all states require graduation from an ABA-approved law school; the age requirements should be eliminated; the residence
requirements should be remodeled in terms of practicing law within the
jurisdiction rather than actually living there; the period of time required for
practice prior to admission should be clearly specified, whether it is one
day or six months; the kinds of legal work which qualify as practice should
be expressly set out.
The bar examination is sufficiently useful in weeding out incompetent
law school graduates and in providing a check on the law schools to be
required of all applicants once without exception, at least until the law
schools are of uniformly high quality. The diploma privilege should therefore be abolished. Except for subjects of unique local importance, the
examination should be confined to questions in no more than about 15 basic
subject areas, with optional questions in other areas if it is economically
feasible to prepare and grade them properly. Questions on fundamental subjects should be geared primarily toward testing the applicant's legal reasoning
ability rather than his acquired knowledge. Full-time, well-paid experts
should be hired for the preparation and grading of the questions, except insofar as quality questions and answers can be solicited from out-of-state law
professors for a reasonable fee. Examinations should not be offered during
June or July, or during the two months after the end of the first law school
semester. Admission policies should not influence the pass rates on the
examinations, except to establish a minimally acceptable level of competence to practice law. A nationally administered examination in the basic
subject areas, with appended questions on local law where necessary, can
accomplish these goals more effectively than state administered examinations.
Reciprocity rules should be greatly relaxed. The only justifiable exception is a relatively brief practice requirement for attorney applicants who have
not in fact fulfilled the admission requirements of the admitting state, regardless of the relative stringency of the requirements in the states where they are
licensed. For these applicants, the term "practice" should be expressly
defined to include the work of patent attorneys, judge advocates, corporate
counsel, law professors, and other specialists who have once passed a general
bar examination. If there is a national bar examination, an attorney who
has passed it and who proves his integrity should be admitted anywhere he
intends to practice law, regardless of the period of time he has practiced
elsewhere, provided that if the admitting state has a supplementary examination, he may be required to take only that part. Fees for admission on
motion should not exceed fees for admission by examination; they should be
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based solely on costs. No state should condition an applicant's admission on
motion on the reciprocity rule in the state where he is licensed.
Finally, no exceptions to the bar admission rules should be allowed, even
for judges or practicing lawyers who have performed useful services for the
locality. Such instances of unequal treatment reveal inadquacies in the
bar admission procedures. The proper remedy is amendment of the rules, not
waiver.
Most important, particularly for the young lawyer who is uncertain of
where he wishes to live and practice, the state bars should abandon the
protectionist attitudes which are everywhere reflected in the current admission requirements. Many of these rules have no explanation apart from
the desire to reduce competition to the local practicing bar. The states
should be restrained from enforcing such anti-competitive rules which may
constitute per se violations of the antitrust laws. In any event, the burden
ought to be on those who promulgate restrictive bar admission requirements
to justify those which are anti-competitive in effect.
The initial burden must be on the lawyers themselves to institute action.
Who, but the law profession, is familiar with the antitrust laws? Who, but
the law profession, has been victimized by unfair and immobilizing bar
admission rules? And who, but the law profession, can meet the challenge
of creating an individual or class action suit which will pass muster in the
very forum against which it is directed?
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APPENDIX C*
SUBJECTS MOST FREQUENTLY TESTED ON EXAMINATIONS**

9. gw

Alabama_ -----X X
Arizona
...........
X X
Arkansas------- X X
Connecticut ----X X
X X
Delaware -----Dist. of Col ----X X
Florida ----....--. X X

xxxx
XXXx X
xxxx
xxxx
xxxx
XX
x
xxxx
xxx
XX
xxxxX X
xxxx
xxxx X
xxxx
X X
XX

Georgia-----..... X X

X xx
Illinois------- X X XXXX
Indiana --------- X X XXXX
Iowa ...
-..........
X X xxxx
Kansas--------- X X xxxx
Kentucky -----X X xxxx
Maine -----....--X X xxxx
Maryland---------X X xxxx
Massachusetts- X X
Michigan------ X X
Mississippi-. X X
Missouri .----------X X
Montana ........._X X xxxx

X X
XXX
XXX
X
X
X
XX
XX
XX
X XXXX X

XX
X
XX
XX

XX
XX
X
X
X
XX

XXXXXX

X
X

X

X
X

X

xx
x
XXXX
XXXXXX
Nevada ...........- X X xxxx
x xx
New Jersey------ X X xxxx
xxxx
XXXXXX
New York --.-X X xxxx
XXX
XXXX
North Carolina X X xxxx
XXXX
XXX
Ohio
X X xxxx
XXXX XXXXXX
Oklahoma ........ X X xxxx
xxxx
Oregon------- X X xxxx
XXXX
Pennsylvania_ X X XXXX
x x xx XXXXXX
xxxx
South Carolina. X X xxxx
xx x XXXXXX
xxxx
XxXX
South Dakota-- X X XXXX x
x
xx x
X X xxxx
XXXx XXXXXX
Tennessee --------x
x x XXXXXX
Texas ------...---- X X xxxx
x
xx x X X
Vermont ----- X X XXXX
XXXXXX
Virginia -----------X X xxxx
XXXXXX
West Virginia-- X X xxxx
XX
*

XXXX

XX
XX
XX
X XX X
X
X
X
X X
X

XXXx
XX
XX XXX
XXXX

x xx x xxxx

Wisconsin--_

XX

XXXXXX

XXXXXX
xxxx
xxxx

xxxx
xxx
X X X
xxxx

o '48

.° 094.

:

o

8o=

X X

Reprinted with permission from THE NATIONAL

X

XX

XX

X X

XX
X

XXX
XXX
X X
X
X
XXX
X
X
XX
X
XXX
XX
xxx
X X
X
X x
X

XX
XX

X
XX

X
XX
XXX
XXX
X XX

X
XX
X

X
X

CONFERENCE OF BAR EXAMINERS,

THE BAR EXAMINERS' HANDBOOK 318-19 (1968).

** This table is based upon a recent survey of 35 states and the District of Columbia
in which the bar admission rules designate the subjects covered in the bar examination.
Although the remaining 15 states do not list the subjects in their rules, most of them by
custom or otherwise have an established list of subjects available upon request by applicants.
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